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I. INTRODUCTORY. 


On May 13, 1937, Colonel Edgar S. Gorrell, president of the 
Air Transport Association of America, appointed the undersigned 
committee and instructed it to present to the American Law In- 
stitute, the American Bar Association and the National Conference 
of Commissioners on Uniform State Laws, criticisms and sug- 
gestions with reference to the proposed Uniform Aviation Liability 
Act, Uniform Law of Air Flight, and Uniform Air Jurisdiction 
Act. 

The Air Transport Association of America is a voluntary asso- 
ciation created by an agreement between corporations engaged in 
scheduled air transportation. Substantially all of the members of 
the association are air mail contractors. At the present time the 
Association has the following seventeen members, all of whom are 
engaged in domestic air commerce: American Airlines, Inc., Bos- 
ton-Maine Airways, Inc., Braniff Airways, Inc., Chicago and South- 
ern Air Lines, Inc., Continental Air Lines, Delta Air Lines, Eastern 
Air Lines, Hanford Airlines, Inc., Inter-Island Airways, Ltd., Na- 
tional Airlines System, Northwest Airlines, Inc., Pennsylvania-Cen- 
tral Airlines Corp., Transcontinental & Western Air, Inc., United 
Air Lines Transport Corporation, Western Air Express Corpora- 





* Criticisms and Suggestions Relating to the PrRoPOosED UNIFORM AVIATION 
LIABILITY AcT, UNIFORM LAW OF AIRFLIGHT, and UNIFORM AIR JURISDICTION ACT 
Contained in TENTATIVE DraFrt No. 1 of the AMERICAN LAW INSTITUTE. Sub- 
mitted September 3, 1937. Parts I and II only; the remainder of the report 
will be published in the January, 1938, issue. For convenient reference, the 
three proposed Acts, printed as an appendix to the report with page and line 
references corresponding to the text of the American Law Institute pamphlet, will 
also appear in the January, 1938, issue. See 8 Journal of Air Law 359 (1937). 

committee appointed by Colonel Edgar S. Gorrell, President of the 
Air Transport Association of America. 
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tion, Wilmington-Catalina Airline, Ltd., Wyoming Air Service, Inc. 

Pan American Airway System is an associate member of the 
Association and is engaged in overseas and foreign air commerce. 
Canadian Airways, Ltd., operating in Canada and from Vancouver 
to Seattle, is also an associate member. 

The report submitted by the undersigned Committee contains 
the unanimous views of its members as to the proposed legislation 
and sets forth the criticisms and suggestions of the Committee with 
reference to the proposed acts, with its reasons in support thereof. 

The Committee acknowledges its indebtedness for invaluable 
assistance rendered by Mr. Howard C. Westwood of the District 
of Columbia Bar, Mr. Frank E. Quindry of the Chicago Bar, and 
Mr. James P. Kearney of the Northwestern University School of 
Law. 

All references in this report are directed to the pamphlet pub- 
lished by the American Law Institute entitled “Law of Airflight, 
Tentative Draft No. 1,” under date of April 7, 1937. * * * 


II. Tue Unitrorm AviaTIon Liasitity Act. 


A. Definition of Aircraft, Section 1 (a), Page 9, Lines 3 to 5. 


“1 (a) Aircraft means any contrivance now known or hereafter 
invented, used, or designed for navigation of or flight in the air.” 


This is a copy of the definition of aircraft contained in the 
Air Commerce Act of 1926 (49 U. S. C. 179), except for the omis- 
sion of the following: 

“except a parachute or other contrivance designed for such navigation 

but used primarily as safety equipment.” 

Congress considered the above exception necessary, evidently 
being of the opinion that the Air Commerce Act would be applicable 
to parachutes, unless the exception was made. If a similar excep- 
tion is not incorporated in the Uniform Aviation Liability Act, a 
person descending in a parachute will come within the meaning of 
the definition of a passenger in Section 1 (e). If a person were 
injured in making a parachute descent from an airplane, engaged 
by him for this purpose, a strange situation would exist if the 
owner of the airplane also owned the parachute. Such owner 
would be liable under the terms of Section 3 to the extent of $10,000 
for injuries sustained by the parachute “passenger” in a descent 
undertaken from choice and not necessity and possibly for com- 
pensation. The same liability would apply to the owner of the 
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parachute if he were not the owner of the airplane. Such situa- 
tions may arise as a practical matter. Many parachute descents 
are undertaken from choice and the practice is certainly hazardous. 
Parachute descents, whether arising from necessity or choice, should 
be removed, in the opinion of the Committee, from the operation 
of the proposed uniform act. Such removal would not affect the 
liability under Section 3 of the owner of an airplane to a passenger 
compelled to use a parachute by reason of prospective crash of 
the plane. 


B. Definition of Land, Section 1 (b), Page 9, Lines 6 and 7. 


“1 (b) Land means the surface of the earth, and includes both 
ground and water.” 


Section 2 of the proposed statute imposes liability irrespective 
of negligence for “injuries within this state to individuals or prop- 
erty on the land.” Notwithstanding the enlargement of the mean- 
ing of “land” to include water, Section 2 would not be applicable to 
injury or damage occasioned on navigable waters by a hydroplane. 
In Reinhardt v. Newport Flying Service Corp., 232 N. Y. 115, 
133 N. E. 371, the court held that a hydroplane was a vessel sub- 
ject to admiralty jurisdiction when afloat in navigable waters and 
that therefore an injury caused by such hydroplane could not be 
compensated under a State workmen’s compensation act. Any 
structure used or capable of being used for transportation on water 
is a vessel (1 U. S. C. 3) and injuries or deaths caused by such 
vessels in navigable waters come within the jurisdiction of ad- 
miralty (Knickerbocker Ice Co. v. Stewart, 253 U. S. 149; Chelentis 
v. Luckenbach Steamship Co., 247 U. S. 372; Southern Pacific 
Company v. Jensen, 244 U. S. 205, 216. See, however, The Hamil- 
ton, 207 U. S. 398). 

This limitation of jurisdiction would exist in our opinion as to 
hydroplanes either landing, taking off or afloat on navigable waters. 
Whether admiralty jurisdiction would exist as to an airplane 
crashing on navigable waters, otherwise than in making an inten- 
tional landing with a hydroplane, has not been passed on in any 
reported case relating to aviation, but such a situation might be 
held to come within the admiralty rule that a cause of action origi- 
nating upon land and completed on navigable water is within the 
jurisdiction of admiralty (Smith v. Lampe, 64 Fed. (2d) 201, 6th 
C. C. A.; Dorrington v. City of Detroit, 223 Fed. 232, 6th C. C. A.). 
Admiralty jurisdiction probably would not exist as to a hydroplane 
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on the ground (The Crawford Bros., No. 2, 215 Fed. 269, Dist. Ct. 
Washington). 

The National Conference of Commissioners on Uniform State 
Laws recognized this limitation of jurisdictions by incorporating the 
following provision in Section 1 of the Uniform State Law for 
Aeronautics, 

“A hydroplane, while at rest on water and while being operated 

on or immediately above water, shall be governed by the rules re- 

garding water navigation.” 

Section 6 provides that liability in cases of collision between 
aircraft shall be determined by the rules of law applicable to col- 
lisions on land. There are some differences in common law rules 
applicable to torts on land and maritime rules applicable to col- 
lisions on navigable waters, with respect to questions such as con- 
tributory negligence as a defense (Panama Railroad Co. v. Johnson, 
264 U. S. 375). Section 6 covers all collisions between aircraft 
‘on land or in the air,” and no matter where a collision might 
occur—at an airport, on navigable waters or in the air—questions 
of interpretation will arise under a statute providing that liability 
shall be determined by rules of law applicable to collisions on both 
ground and water. When the definition of “land” is read into 
Section 6, the statute provides that liability for collision shall be 
determined “by the rules of law applicable to collisions on both 
ground and water.” We have never heard of any such collision. 
If Section 6 with the definition of “land” incorporated therein, 
means that both admiralty rules and common law rules are to be 
applied to determine liability for a particular collision, we repeat 
that some of the rules are different, so that a court might find it 
impossible to apply the rules of both branches of law. If Section 6 
is intended to mean that liability for collision between aircraft on 
land or in the air shall be governed by rules of law applicable to 
collisions on land, and that collisions between aircraft on water 
shall be governed by rules of law applicable to collisions on water, 
then either the definition of land or Section 6 should be recast to 
express that meaning. 


C. Definition of Operator, Section 1 (c), Page 9, Lines 8 to 10. 


“1 (c) Operator means the individual (ordinarily the pilot) 
who is in direct physical control of the movement of aircraft during 
or incidental to flight.” 


The word “operator” is not used in the statute, except in Sec- 
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tion 6 relating to collision between aircraft and in Section 8 relating 
to service of process on non-residents. 

Section 6 of the Act provides that liability of the owner or the 
cperator of an aircraft, to the owner, operator or passenger of 
another aircraft or the owner or shipper of goods thereon, for 
damage, injury or death caused by collision, shall be determined 
by the rules of law applicable to collisions on land. 

In order to determine the wisdom of making “direct physical 
control” the test to determine who is an operator under Section 6, 
let us assume that an airplane is being flown from west to east at 
an altitude of 8000 feet, contrary to Department of Commerce 
regulations (Aeronautics Bulletin 7, Sec. 70 as amended July 14, 
1936), and that the result is collision with a westbound airplane 
properly flying at the same altitude. Then liability imposed by 
Section 6 on the operator, as defined in Section 1 (c), would rest 
on the person who was handling the controls when the collision 
occurred. If that person happened to be the co-pilot, would he be 
liable under the proposed Act even though he may have been flying 
at 8000 feet pursuant to directions from his superior, the pilot, and 
notwithstanding the Department of Commerce regulation (Aero- 
nautics Bulletin 7E, Chap. 5, Sec. 1) providing that “the first pilot 
shall be in command during the operation and navigation of air- 
craft”? 

A further objection to the definition of “operator” is found in 
the difficulty of proof, which would be encountered in cases of 
destruction of an airplane in a collision. It might often be im- 
possible in such cases to determine who had physical control when 
the collision occurred. 

“Operator” as now defined in the proposed Act means the 
person in direct physical control “during or incidental to flight.” 
Ground personnel exercise certain control over flights in scheduled 
operations, which might properly be characterized as control “‘inci- 
dental to flight,” but would not be considered “direct physical con- 
trol.” Therefore, there would be no liability under the statute 
against any member of ground personnel for a collision, even 
though it was clearly due to his negligence. For example, if a 
pilot should receive directions from the person in charge of a traffic 
control tower at an airport to take off on a certain runway, not- 
withstanding the fact that another airplane, not visible to the pilot, 
was about to land on the same runway, a resulting collision would 
clearly be due to the negligence of the person who gave the errone- 
ous direction. In such a case the pilot flying the airplane would 





510 JOURNAL OF AIR LAW 


not be liable under Section 6 (d) of the Act, because of the absence 
of any negligence on his part, and the person actually responsible 
would not be liable under the statute, because he would not come 
within the meaning of “operator,” though he might be subject to a 
common law liability. 

Four-engine airplanes are now being constructed for use, by 
domestic airlines. They will require a larger crew than present 
aircraft and the crew may include a flight officer, who will not 
handle the controls but will have power to direct actual flying by 
the pilot and co-pilot. If the negligence of such a flight officer 
should cause a collision, he would not be liable under the statute, 
because he would not have “direct physical control” within the 
meaning of the definition of “operator,” and the pilot having such 
physical control might escape liability under Section 6 (d), on the 
ground that the execution of orders received from his superior 
officer could not be said to be negligence on his part. 

It is difficult to suggest a satisfactory definition of the term 
“operator.” Whether the test is the exercise of “direct physical 
control,” or the exercise of executive control, the result will be 
unsatisfactory as applied to particular cases. A collision may be 
caused by the negligence of a pilot in physical control or by another 
exercising executive authority over flight, or by a combination of 
both, or by a person who has neither physical nor executive con- 
trol, but gives erroneous information to a pilot. During a flight in 
bad weather and poor visibility, the pilot of an airplane might give 
erroneous information by radio, as to his location, and the relaying 
of this information to another airplane, might cause a collision 
without physical control having anything to do with the accident. 
In order to place liability where it actually belongs, each case will 
have to be decided on the basis of the facts involved by a court or 
jury and not by a rule of statutory law to be applied to all cases. 

If the definition is to be retained in the Act, a further question 
arises. Why should an operator (not an owner) who has “direct 
physical control” of an airplane be liable under Section 6 if his 
negligence causes a collision with another airplane, and not be liable 
under Sections 2 or 3 if his negligence causes collision with a house 
or a mountain? It may be urged that the distinction is proper, 
because liability under Sections 2 and 3 is imposed in a limited 
amount irrespective of negligence, whereas liability of an operator 
for causing a collision between aircraft does not exist under Sec- 
tion 6 in the absence of negligence. However, Sections 2 and 3 
are silent with respect to liability of an operator (not an owner) 
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and therefore common law liability may exist against him as a 
result of accidents other than collision of aircraft, notwithstanding 
the statute. To establish such a common law liability, there would 
have to be proof of negligence and absence of any contributory 
negligence by the plaintiff. This would not be true, however, in 
cases of collision between airplanes, because Section 6 purports to 
cover liability of an operator (not an owner), and says nothing 
whatever about contributory negligence as a defense. Therefore, 
if the proposed Act is adopted in its present form, an owner will 
be liable under Sections 2 and 3 for acts coming within the scope 
of those sections, but only in a limited amount, whereas an operator 
(not an owner) will be subject to a common law liability for an 
unlimited amount for the same acts with the further distinction 
that contributory negligence will be a defense against liability on 
the part of an operator (not an owner) in all cases, unless the 
damage, injury or death is caused by collision between aircraft. 

The common law liability of the “operator” is not affected in 
the slightest by any provision of the proposed Act, nor is any 
additional liability imposed other than the submission of the “‘oper- 
ator” to service of process under Section 8. In view of this, and 
because of the difficulties of interpretation indicated above, it is 


suggested that the definition of the term “operator” be eliminated. 
If, however, the definition of “operator” is to be retained, we 
suggest the possibility of defining an operator as the person who 
exercised such control of the aircraft as to result in the accident 
in question, with a prima facie presumption that the pilot was the 
operator. 


D. Definition of Owner, Section 1 (d), Page 9, Lines 11 to 23. 


“1 (d) Owner means the person whose consent is necessary for the 
operation of an aircraft. The person in whose name an aircraft is 
registered with the Department of Commerce of the United States 
shall be prima facie the owner thereof. Unless he is the person 
actually causing the aircraft to be operated, the holder of the title 
shall not be deemed the owner during a bona fide lease or bailment to 
another, nor shall a mortgagee, conditional seller, trustee for creditors, 
or other person having a security title only, be deemed the owner. A 
person shall not be deemed the owner if the aircraft has been taken 
from his possession without his consent or acquiescence.” 


The definition of “Owner” is important, because liability under 
Sections 2, 3 and 5 is imposed against the “owner” and against no 
one else. Therefore, this definition should be considered to ascer- 
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tain whether it includes all classes of persons who should be liable 
and whether it imposes liability against anyone who should not 
be liable. 

The proposed definition does not purport to cover situations 
which will arise with respect to air flights conducted by independent 
contractors. There are a number of decisions relating to the ques- 
tion of liability or non-liability of one who engages an independent 
contractor to conduct a flight, for injuries or damage caused by the 
action of an independent contractor. The person engaging the 
independent contractor has been held liable in such cases whenever 
it appeared that the damage or injury was due in whole or in part 
to his negligence.’ 

Assume that A engages B, a pilot, to advertise A’s product by 
sky writing; that B leases the airplane to be used for the flight from 
C and that because of the pilot’s negligence, the airplane crashes, 
causing injury and damage to persons and property on ground. 
Under the common law, A, who caused the flight to be made, and 
C the owner of the airplane might or might not be liable, depend- 
ing upon the facts involved. B, whose negligence caused the crash, 
would clearly be liable in the absence of any contributory negligence 
by the person injured or damaged. Under the proposed statute, 
neither A, B nor C would be lable. A could not reasonably be 
construed to be “the person whose consent is necessary for the 
operation of an aircraft” as to an airplane owned by C and piloted 
by B. Nor would the pilot and non-owner come within the mean- 
ing of the quoted words, and C, the owner would escape liability 
because the definition of “owner” provides that “the holder of the 
title shall not be deemed the owner during a bona fide lease or 
bailment to another.” 





1. Platt v. Erie County Agricultural Society, 149 N. Y. Supp. 520 (De- 
fendant held liable for injuries received by a child who was struck by the wing 
of an airplane, on the ground that it neglected to provide adequate safeguards 
for spectators). Roper v. Ulster County Agricultural Society, 120 N. Y. Supp. 
644 (Defendant held liable for injuries to a spectator who was caught by a 
rope attached to an ascending balloon, on the ground that it failed to erect 
barriers around the balloon). Peckett v. Bergen Beach Co., 60 N. Y. Supp. 966 
(Defendant held liable for injuries caused by the breaking of a cleat used to 
anchor a balloon). Richmond & M. Ry. Co. v. Moore, 94 Va. 498, 27 S. E. 70 
(Defendant held liable for the death of a boy caused by the fall of one of 
the poles used to steady a balloon). Morrison v. MacLaren, 160 Wis. 621, 152 
N. W. 475 (Wisconsin State Board of Agriculture held not liable for injuries 
caused by an airplane engaged for public exhibition purposes, there being no 
evidence of negligence on the part of the members of the Board and the State 
Board being a governinental agency engaged in a governmental function). 
Burns v. Herman, 48 Colo. 359, 113 Pac. 310 (Association conducting a balloon 
ascension held not liable to a spectator who entered without a ticket and did 
not remain in the grandstand). Smith v. Benick, 87 Md. 610, 41 Atl. 56 (The 
operator of an amusement park held not liable for damage caused by a balloonist 
exhibiting as an independent contractor). Canney v. Rochester Agricultural ¢ 
Mechanical Assn., 76 N. H. 60, 79 Atl. 517 (Defendant held liable for injury 
caused by a falling balloon operated by an independent contractor, on the 
ground that defendant should have known that such injury might result from 
the descent of the balloon). 
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This may be consistent with the intent of the framers of the 
statute and we therefore only call attention to the omission and to 
the fact that independent contractors are frequently engaged to 
conduct flights for various purposes, such as sky writing, photog- 
raphy, broadcasting, motion pictures, dusting operations and aerial 
exhibitions. 

The leasing of airplanes is a fairly common practice and sched- 
uled air transportation is frequently conducted with leased air- 
planes. The proposed definition of “owner” does not appear to 
contain any words designed to cover a lessee of aircraft who is 
responsible for an accident. This omission is no doubt intentional, 
because a prior draft of a proposed uniform act prepared by the 
Aviation Committee of the Commissioners on Uniform State Laws 
and the Committee on Aeronautical Law of the American Bar 
Association contained a provision to the effect that the word 
“owner” as used in the statute “shall also include a bona fide lessee 
or bailee of such aircraft, whether gratuitously or for hire.” (Vol. 
3 Journal of Air Law, 632, 644.) 

The definition of “owner” does not purport to cover pilots 
actually operating airplanes, except in cases where the pilot is also 
the owner. Pilots who are not owners are subject to no statutory 


liability, except under Section 6 for collision between aircraft, and 
the possible reasons for this distinction have already been con- 
sidered in connection with the definition of “operator.” 

The definition of “owner” provides in part: 


“Unless he is the person actually causing the aircraft to be 
operated, the holder of the title shall not be deemed the owner 
during a bona fide lease or bailment to another.” 


The italicized words are evidently designed to cover the con- 
tingency that an owner of an airplane might lease it to another, but 
nevertheless operate the airplane or cause it to be operated when 
the lease is in effct. The meaning of the phrase “causing the air- 
craft to be operated” is not clear. It might be construed to mean 
that the owner in such a case is liable, notwithstanding the lease or 
bailment, if he “causes” a flight to be made by the lessee or bailee, 
or to mean that the owner is liable when a lease is in effect only if 
he actually operates the airplane himself. 

Assume that A, a pilot and owner, leases his airplane to a 
charter service company and hires out as a pilot. If he pilots his 
own airplane he is subject to liability under Sections 2, 3 and 6. 
If he pilots a similar airplane owned by his employer he is subject 
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to liability only under Section 6. The liability of the charter service 
company likewise depends upon such nonessentials. 

We believe this section should be recast to cover the person 
who exercises the attributes of ownership in connection with the 
Hight in question, whether he be lessor or lessee, bailor or bailee. 


E. Definition of Passenger, Section 1 (e), Page 9, Lines 24 to 29. 


“1 (e) Passenger means any individual in, on or boarding an 
aircraft for the purpose of riding therein or alighting from the 
aircraft following a flight or attempted flight therein excluding, 
however, any individual operating the aircraft as a pilot or serving 
as a member of the crew of the aircraft.” 

This definition in connection with Section 3 relating to liability 
1or injuries or deaths of passengers carried for compensation, would 
impose liability, irrespective of negligence in cases where liability 
should not exist. 

Stowaways or their estates should not have a cause of action 
for injury or death occurring when they are illegally in flight. Nor 
should an owner be liable to a person who illegally attempts to 
board an airplane and is thereby injured. Such cases might come 
within the exception relating to ‘‘wilful misconduct” in Section 2, 
on the ground that illegally boarding or attempting to board an 
airplane amounts to wilful misconduct, but a claimant would no 
doubt contend that the injury or death was not caused by such wilful 
misconduct. The doubt should be removed by making the defini- 
tion of passengers include only individuals “legally” in, on or board- 
ing an aircraft. 

The proposed definition of passenger would also be construed 
to include non-revenue passengers. Section 3 of the statute im- 
poses liability irrespective of negligence only as to owners of air- 
craft carrying passengers for compensation. Section 4 recognizes 
that owners of aircraft not carrying passengers for compensation 
should not be liable in the absence of negligence. Scheduled air- 
lines very frequently carry both revenue and non-revenue passen- 
gers on the same trip. In such a case, would a claim for injury 
by a non-revenue passenger come within Section 3 or Section 4? 
The airline would be able to establish that it was not carrying the 
particular passenger for compensation, but the non-revenue passen- 
ger would maintain that Section 3 applied because, when the injury 
occurred, the airline was engaged in carrying other passengers for 
compensation. If such a question were decided adversely to the 
airline, then the law would probably be that an airline operating a 
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trip (such as the courtesy flights commonly conducted by airlines) 
for non-revenue passengers exclusively is not liable for injuries to 
them in the absence of negligence, but if it mingles revenue with 
non-revenue passengers on a particular trip, then it is liable to all 
passengers, both revenue and non-revenue, regardless of negligence. 
Even this is not entirely free from doubt, as the words in Section 3, 
—“carrying passengers for compensation,” in the phrase “the owner 
of aircraft carrying passengers for compensation,” might be con- 


strued to modify the word “owner” and not the word “aircraft,” 
so that if the owner were engaged in the business of transporting 
passengers for hire he would be liable, irrespective of negligence 
for injuries resulting from a particular trip operated with non- 
revenue passengers exclusively. 


This difficulty arising from the inclusion of non-revenue pas- 
sengers within the definition of “passenger” cannot be cured by 
limiting the definition to persons paying a fare, because in Section 4 
of the Act the term “passenger” definitely refers to a person who 
does not pay a fare. 

The only exception contained in the definition of passenger is 
“excluding, however, any individual operating the aircraft as a pilot 
or serving as a member of the crew of the aircraft.” The itali- 
cized words intimate that a pilot is not a member of the crew and 
could be eliminated without changing the intended meaning of the 
phrase. 


The exception should be enlarged to include employees of the 
owner of an aircraft traveling in discharge of their duties. Air 
transportation is extensively used by numerous employees of sched- 
uled air lines traveling on company business, and the proposed 
legislation should not remove such employees from the operation of 
the workmen’s compensation acts. The definition of “passenger” 
does not remove members of the crew of an airplane from the 
operation of the workmen’s compensation acts and no reason is 
perceived why other employees of the owner of an airplane, while 
in discharge of their duties, should receive different treatment. 
Furthermore, the statute as now written would be unconstitutional 
on this ground in Wyoming and possibly also in other jurisdictions. 
Section 4 of Article X of the Constitution of Wyoming, relating 
to compensation for injuries to employees, provides that the right 
of employees to compensation from the State fund 


“shall be in lieu of and shall take the place of any and all rights of 
action against any employer contributing as required by law to such 
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fund in favor of any person or persons by reason of any such 
injuries or death.” 


Liability for Injuries to Persons and Damage to Property 
on the Ground, Section 2, Pages 10 to 11, Lines 1 to 54. 


“2 (a) For injuries within this state to individuals or property 
on the land, the owner of any aircraft, except a public aircraft, shall 
be liable, regardless of negligence to those, or to the personal represen- 
tatives of those, injured in person or property, by the ascent or descent 
or attempt to ascend or flight or other movement of an aircraft, or 
by the falling or dropping of any object therefrom, unless the injury 
was caused by the wilful misconduct of the party injured in person 
or property, as follows: 

(1) For personal injury or death, to the extent of the actual 
damage, but not exceeling ten thousand dollars ($10,000) for injury 
to or death by any one individual, and not exceeding maximum 
amounts, varying according to the horsepower of the aircraft, for 
injury to or death of any number of individuals in any one accident, 


as follows: 
Maximum 


Horsepower Amount 


200 or less 
201 to 300 
301 to 500 
501 to 900 


(2) For property damage, to the extent of the actual damage, 
but not exceeding five dollars ($5.00) for each pound of the weight 
of the aircraft fully loaded, and not exceeding a maximum of one 
hundred thousand dollars ($100,000). 

(3) For the purpose of this Section, the horsepower or weight 
fully loaded of an aircraft as stated in the application for registration 
filed with the Bureau of Air Commerce of the Government of the 
United States shall be conclusive; and a photostatic copy, duly certi- 
fied, of such application shall be received in evidence in the courts of 
this state. In order to limit his liability under this Section, the 
burden of proving the horsepower or the weight fully loaded of an 
aircraft shall be upon the owner thereof. 

(b) This Section shall not impose liability for injuries to or 
death of passengers, or of employees of the owner of the aircraft, or 
for loss of or damage to baggage, personal effcts or goods on the 
aircraft at the time of or immediately prior to the accident. 

(c) <Any person or his personal representative may elect, not- 
withstanding the provisions of this Section, to seek to recover from 
the owner of an aircraft for negligence resulting in injury to in- 
dividuals or property on the land, but in any proceeding to impose 
liability otherwise than under this Section such person or his personal 
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representative must prove affirmatively the cause of the accident and 
that it was caused by the negligence of the owner or of his agent.” 


A great many questions of interpretation are presented by 
Section 2. 

We have called attention to the possible conflict with admiralty 
jurisdiction arising from the use of the word “land” in Section 2 as 
defined in Section 1 (b). 

We have also called attention to the fact that under Section 
2 (a) only the “owner,” as defined in Section 1 (d), is liable and 
that Section 2 (a) does not assert liability against persons employ- 
ing independent contractors to conduct flights, or to lessees or bailees 
operating aircraft, or to pilots who are not also owners. 

Section 2 (a) exempts the owners of public aircraft from lia- 
bility but, in certain jurisdictions at least, a remedy would neverthe- 
less be available under existing law for injuries or damage to 
persons or property caused by public aircraft. In Sollak v. State of 
New York, 1929 U. S. Aviation Reports, page 42 (New York 
Court of Claims), an airplane operated by the State of New York, 
pursuant to orders and directions of the Governor, by an officer in 
the service of the military department of the State, was so negli- 


gently operated as to collide with an automobile in which the 
claimant was riding on a public highway. The Court held that the 
claimant was entitled to recover from the State of New York 
$938.00 for expenses and loss of personal effects and $6,000 dam- 
ages for injuries. 


Section 2 (a) provides for liability “regardless of negligence.” 
We construe this phrase to mean that liability shall be imposed 
against an owner regardless of proof of either the absence or 
existence of negligence and regardless of lack of proof of either 
negligence or freedom from negligence. Section 2 (a) (1) pro- 
vides that liability shall exist to the extent of “the actual damage.” 
Therefore, it is our opinion that the statute means not only that 
liability shall be imposed “regardless of negligence,” but also that 
damages must be assessed without reference to the character or 
degree of negligence which causes an accident. Liability of an 
owner for injury or death resulting from an accident caused by a 
latent defect in equipment, not discoverable by inspection or use, 
will be exactly the same as to amount as in the case of an accident 
caused by an unlicensed airplane operated by an unlicensed pilot 
while under the influence of liquor. Under existing laws, juries 
in assessing damages for injuries or deaths caused by wrongful acts, 
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may in many jurisdictions award exemplary damages when gross 
negligence exists (17 Corpus Juris, pp. 977 and 1321). In some 
jurisdictions statutes expressly provide that juries in such cases 
shall assess such damages as are fair and just, having regard to 
mitigating or aggravating circumstances or the degree of culpability 
of the defendant. (Sec. 3 of Chapter 50 of Col. Statutes Annotated, 
1935; Sec. 5 of Chapter 229 of General Laws of Mass., 1932; Sec. 
3264 of Missouri Statutes Annotated; Sec. 36-104, New Mexico 
Statutes Annotated, 1929.) 

If Section 2 is properly construed to prevent an award of 
exemplary damages for injury or death by wrongful act, it might 
in a particular case violate Section 26 of Article XVI of the Con- 
stitution of Texas, which provides that every person or corporation 
that may commit a homicide through wilful act, or omission, or 
gross neglect, shall be responsible in exemplary damages. 

Section 2 (a) does not purport to impose liability against an 
operator of aircraft, unless he is also the owner. As previously 
pointed out, an operator who is not an owner may be liable, not- 
withstanding the statute, at common law for damages in an unlimited 
amount. Furthermore, some other person, neither an owner nor 
an operator, whose act or negligence causes an accident, may like- 
wise be liable at common law, notwithstanding the statute. These 
considerations raise the following questions: 

1. Whether a recovery at common law against an operator 
(not an owner) or against some other person whose act or neg- 
ligence caused an accident, would bar a second recovery against the 
owner under Section 2. 

2. Whether an owner held liable under Section 2 would have 
a right of contribution from an operator or from any other person 
whose act or negligence may have caused the accident, either for 
the full amount of the liability established against the owner if the 
owner was free from negligence, or from some part of such amount 
if the owner’s negligence contributed to the accident. 

The only exception made to the imposition of liability without 
fault under Section 2 is— 

“unless the injury was caused by the wilful misconduct of the party 

injured in person or property.” 


If this exception is retained in its present form, the owner of air- 
craft will be liable under the statute for injury or damage to per- 
sons or property on the ground, even if it affirmatively appears that 
the accident causing the injury or damage was due to the negligence 
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of the claimant or of his agents. Owners of tall structures located 
near airports, or on the routes of scheduled air lines, are frequently 
required to maintain red obstruction lights during hours of dark- 
ness. (See Air Commerce Act of 1926, as amended, 49 U. S.C. A. 
Sec. 175 (a) and Communications Act of 1934, 47 U. S.C. A. Sec. 
303 (q). Ifa person subject to such requirements should, through 
mere negligence, fail to maintain obstruction lights on a particular 
night and thus cause the crash of an airplane, resulting in damage 
to the structure, as well as destruction of the airplane, and injuries 
to or deaths of its occupants, the person guilty of the negligence 
which caused the accident would nevertheless have a valid claim 
against the owner of the airplane under Section 2 of the Act. In 
framing the Uniform State Law for Aeronautics, the National Con- 
ference of Commissioners on Uniform State Laws recognized the 
fact that mere negligence of the claimant should be a bar to re- 
covery. Section 5 of the Uniform State Law for Aeronautics im- 
poses liability regardless of negligence, 


“unless the injury is caused in whole or in part by the negligence of 
the person injured, or of the owner or bailee of the property injured.” 


A further objection to Section 2 (a) is illustrated by the recent 
decision of the Court of Appeals of Maryland in State, to Use of 
Birckhead v. Sammon, 189 Atl. 265. An airplane in landing at an 
airport struck and killed a boy who was riding a bicycle across the 
airport. The Court held that the pilot of the airplane was not sub- 
ject to absolute liability under Section 5 of the Uniform State 
Law for Aeronautics. However, the Court reached this conclusion 
because Section 4 of the Maryland statute provided that the landing 
of aircraft on the lands or waters of another, without his consent, 
was unlawful, except in case of a forced landing. The Court held 
that the two Sections should be construed together and said: 


“The terms of the two interrelated sections do not, in our opinion, 
permit the interpretation that they were intended to apply to the 
authorized landing of airplanes at an airport..” 


Neither the proposed Uniform Aviation Liability Act nor the 
proposed Uniform Law of Airflight contains a provision similar to 
that part of Section 4 of the Maryland Act which was relied upon 
by the Court to sustain its conclusion that Section 5 was applicable 
only to landings constituting a trespass. In the absence of such a 
provision a literal interpretation of Section 2 (a) would have 
rendered the pilot liable, had the proposed Uniform Aviation Lia- 
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bility Act been in force in Maryland at the time, regardless of 
negligence of the airport proprietors in permitting the child to go 
upon the airport, and regardless of the amount of care which the 
pilot might have exercised to avoid striking the boy,—unless riding 
a bicycle across an airport constitutes wilful misconduct within the 
meaning of Section 2 (a). 

Section 2 (a) (1) provides that total liability in any one acci- 
dent shall be measured “according to the horsepower of the air- 
craft” and sets forth a graduated scale of total liabilities ranging 
from $20,000 for 200 horsepower or less to $100,000 for 901 horse- 
power or more. 

If two airplanes should collide and cause injury to persons 
and damage to property on the ground, the determination of who 
should be liable and how the limitations of total liability should be 
applied under Section 2 might present insurmountable difficulties. 

Assume that an airplane owned by A, powered with an engine 
producing 200 horsepower, collides in the air with an airplane 
owned by B, powered with an engine producing 500 horsepower, 
and that the crash of the two airplanes is due solely to A’s neg- 
ligence and results in the death of ten persons on the ground.? 
Who would be liable and how would the limits of liability be de- 
termined under Section 2? The Act says that the owner of the 
aircraft shall be liable, but both A and B are owners. If B’s air- 
plane should happen to be the one to fall on the ten persons killed, 
would B be liable, even though A’s negligence caused the accident, 
and would A escape liability just because his airplane happened to 
fall on unoccupied ground? If the two colliding airplanes should 
fall together in one mass, would there have to be proof in each of 
the ten cases as to whether death resulted from the fall of a part 
of A’s airplane or B’s airplane, in order to determine whether A 
or B was liable in each case? If the answer is that both A and B 
would be liable for all deaths, the solution would create the further 
problem of how to apply the limits of liability to A and B. If the 
horsepower of the two airplanes were combined to measure liability, 
then the limit would be $90,000, but if the limits of liability were 
imposed against A and B separately, then the limitation would be 
$70,000. If the limitations of liability were measured by the com- 
bined horsepower of the two airplanes, there would be a further 
difficulty in determining how to allocate the $90,000, as between 
A and B. If the limitations were applied to the two airplanes 





2. Such claims would come within Section 2 and not Section 6. See pages 
539 and 540. 
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separately, then A could be held for only $20,000, and B for $50,000, 
even though A’s negligence caused the accident. 

The use of horsepower as a measure of total liability is sub- 
ject to a number of objections. 

The limitation will, of course, have no meaning whatever as to 
free or captive balloons and gliders, which have no horsepower, 
nor as to parachutes, if they are retained in the definition of aircraft. 

The amount of horsepower developed by modern airplane en- 
gines from time to time fluctuates with the percentage of power 
used, the altitude of flight and the kind of gasoline used. For 
example, the approved type certificates issued by the Department 
of Commerce with respect to Douglas DC-3 airplanes, equipped 
with Pratt & Whitney SB-3G double row Wasp engines, show the 
following: 

“ATC rating for take-off, 1000 H. P. per engine at 2600 R. P. M. 
ATC rating for normal cruise, 900 H. P. per engine at 2450 


R. P. M. at 6500 feet. 
All horsepower ratings based on the use of 87 octane gasoline.” 


Another objection to the use of horsepower as a means ot 
measuring maximum liability is that it penalizes the user of dual- 
motor, tri-motor or four-motor airplanes, whereas multiple engines 
are a safety factor. Horsepower, in excess of the requirements of 
an airplane is also a safety factor, whether single or multiple engines 
are used. 

The amount of ground damage which results from the crash 
of an airplane is dependent on many elements, such as weight, size, 
speed, amount of gasoline carried and, most important of all, the 
point of impact with the ground. No one element is controlling 
and no measure of liability can be devised which will not be sub- 
ject to valid objections. A measure of liability that might be con- 
sidered the best obtainable as to airplanes, might be wholly unsatis- 
iactory as to dirigibles. When consideration is given to the ques- 
tion of the amount of ground damage likely to be caused by an 
accident, the locality of flight is the most important consideration. 
For example, scheduled operations between Los Angeles and Salt 
Lake City involve the use of terminal airports located 1114 miles 
northwest of Los Angeles and 4 miles west of Salt Lake City. The 
character of the country between these two terminals is such that 
the possibility of any substantial ground damage is exceedingly 
remote and not at all comparable to the amount of ground damage 
which might result from an accident on a line operating between 
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New York and Chicago. However, the flexibility of aircraft is 
such that locality of flight cannot possibly be used as a measure 
of liability. 

Section 2 (a) (1) prescribes horsepower as a measure to 
determine limits of liability for injuries to persons on the ground, 
whereas Section 2 (a) (2) uses “the weight of the aircraft fully 
loaded” as the measure of liability for property damage. We see 
no reason for the use of two different methods for determining 
total liability and we are of the opinion that weight is a better meas- 
ure of liability than horsepower. We suggest, however, that “maxi- 
mum gross weight permitted by the Department of Commerce” 
would provide a more definite standard than “weight of the aircraft 
fully loaded.” 

Section 2 (b) of the Act provides, among other things, that 
Section 2 shall not impose liability for injuries to or death “of 
passengers, or of employees of the owner of the aircraft, or for 
loss of or damage to baggage, personal effects or goods on the air- 
craft at the time of or immediately prior to the accident.” 

In our opinion the italicized words do not modify the word 
“employees” and, if not, an owner of an airplane causing injury to 
or death of his employee would not be liable under Section 2, even 
though the employee was on the ground and not engaged in the 
discharge of his duties at the time of the accident. 

Section 2 (c) of the Act provides that claimants may institute 
proceedings against an owner of aircraft to impose liability other- 
wise than under Section 2, but that in any such proceeding the 
claimant must prove affirmatively “the cause of the accident and 
that it was caused by the negligence of the owner or his agent.” 
The foregoing provision ignores contributory negligence of the 
claimant as a defense and might cause difficulties of interpretation 
in any case where injury or damage is partially due to an act or 
omission of a claimant. 


G. Liability for Injuries to or Deaths of Passengers on Air- 
craft Carrying Passengers for Compensation, Section 3, 
Pages 12 to 13, Lines 1 to 55. 


“3 (a) Except as provided in Subsection (b) of this Section, 
the owner of aircraft carrying passengers for compensation shall be 
liable, regardless of negligence, in the following amounts, for injury 
within this state to a passenger or death resulting therefrom, from any 
cause, unless the injury or death shall be shown to have been caused 
by the wilful misconduct of the passenger who or whose personal 
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representative is making claim; and a passenger or his personal 
representative shall be limited in recovery, to the following amounts : 

For death, permanent total disability, the total and permanent 
loss of the sight of both eyes, or permanent loss of the use 
of both hands or permanent loss of the use of both feet, 
or permanent loss of the use of one hand and one foot, or 
permanent loss of the use of one hand and the total and permanent 
loss of the sight of one eye, or permanent loss of the use of one 
foot and the total and permanent loss of the sight of one eye, ten 
thousand dollars ($10,000) ; 

For permanent loss of the use of one hand, five thousand dollars 
($5,000) ; 

For permanent loss of the use of one foot, five thousand dollars 
($5,000) ; 

For the total and permanent loss of the sight of one eye, three 
thousand dollars ($3,000) ; 

For temporary total disability or permanent or temporary partial 
disability, or disfigurement or any other injury except those occa- 
sioned by the loss of members or sight as previously specified, the 
injured party’s actual loss not exceeding five thousand dollars 
($5,000). 

(b) Any owner of an aircraft carrying passengers for com- 
pensation through or within this state may elect to establish a higher 
schedule of liabilities for injury or death which may vary according 
to the rate of compensation paid, and in such event the owner shall 
be liable, regardless of negligence, in the amounts stipulated in such 
schedule according to the higher rate paid; but any agreement to 
lessen the liabilities imposed by this Section shall be void as applied 
to injuries within this state or death resulting therefrom. 

(c) Any owner of an aircraft who has established a higher 
schedule of liabilities as provided in the preceding subsection, shall 
keep a record of the name and address of every passenger who pays a 
rate imposing liabilities exceeding those specified in this Section, and 
shall furnish to every such passenger written or printed evidence of 
the payment of such rate. Such record shall be open to public in- 
spection and the original or a photostatic copy thereof shall be 
received in evidence in any action brought in this state to recover 
under this Section.” 


Section 3 imposes absolute liability, regardless of negligence, 
against owners of aircraft carrying passengers for compensation 


“for injury within this state to a passenger or death resulting there- 
from from any cause.” 


The words “from any cause” as used in Section 3, when con- 
strued in connection with Sections 2 and 4, show an intent to im- 
pose liability for injuries or death resulting from causes having no 
relation to the operation of aircraft. Liability under Section 2 is 





524 JOURNAL OF AIR LAIV 


limited to injuries or damage caused by “the ascent or descent or 
attempt to ascend or flight or other movement of aircraft.” Lia- 
bility under Section 4 relating to owners not carrying passengers 
for compensation, is limited to injuries or death “from any cause 
incident to the operation of aircraft.” A court in passing on 
Section 3 would hold that the omission in Section 3 of these quali- 
fications contained in Sections 2 and 4 was intentional. We can not 
believe that it is the intent of the framers of this Act to recommend 
that the States adopt legislation purporting to impose absolute lia- 
bility against air lines for injuries to passengers during flight caused 
by the careless use of a razor or by the breaking of a needle in 
connection with the self-administration of insulin, or by swallowing 
a fish bone or by an assault by one passenger on another, or by 
any one of a multitude of other accidents that may happen in flight 
or on the ground while the passenger status exists but which have 
no connection with the operation of an airplane. 

The physical or mental condition of a particular passenger may 
be the cause of an accident occurring when the passenger status 
exists. Where a passenger is suffering from some incapacity that 
makes him unusually susceptible to injury, the carrier transporting 
him is not liable in the absence of knowledge of the incapacity for 
an injury which would not have occurred except for the incapacity 
(Jacksonville Street Ry. Co. v. Chappell, 21 Fla. 175, Churchill v. 
United Fruit Co., 294 Fed. 400, D. Ct. Mass.). Section 3, how- 
ever, would impose absolute liability against air lines for such 
injuries. 

The only exception to liability under Section 3 relates to cases 
where the injury or death is shown to have been caused by the 
“wilful misconduct of the passenger who or whose personal repre- 
sentative is making claim.’’ In considering Section 2 of the Act, 
we asserted that mere negligence of a claimant or his agents should 
be a sufficient ground for exemption from liability. The same 
criticism is applicable to Section 3. If an airplane passenger is 
injured or killed because of his own negligence, he or his estate 
should not have a claim against anyone. 

Contributory negligence is a defense at common law to per- 
sonal injury actions. A number of reasons have been assigned by 
courts to support the rule that contributory negligence should bar 
recovery. Thus, courts have held that negligence by a plaintiff 
should be a defense because it severs the causal connection between 
the defendant’s negligence and the accident which occurs (Thomas 
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v. Quartermaine, 18 Q. B. D. 685, 697) ; that the law will not under- 
take to apportion the consequences of concurring acts of negligence 
(AlcKay v. Syracuse Rapid Transit Railroad Co., 208 N. Y. 359, 
363, 101 N. E. 885); and that a plaintiff who is negligent should 
be penalized as a matter of public policy to admonish others to use 
due care for their own safety (Holmes v. Missouri Pacific Rd. Co., 
207 Mo. 149, 164, 105 S. W. 624). Contributory negligence of an 
injured passenger will not be a defense to a claim under Section 3, 
no matter what the degree of negligence may be. A passenger who 
walks into a revolving propeller which is properly guarded, or a 
passenger who is injured because of failure to fasten his safety 
belt when told to do so, will have a valid claim under Section 3, 
even though his negligence is the sole cause of the resulting injury. 
This probably would not be true under alternate Section 3, because 
that section, for reasons which we do not understand, exempts an 
air carrier from liability for injuries caused by “wilful negligence” 
of a passenger, instead of “wilful misconduct,” which is the basis 
of the exception in Section 3. 

The whole problem of liability for accidents in connection with 
aircraft is unlike the liability of an employer which is asserted 
under workmen’s compensation acts irrespective of contributory 
negligence, since an industrial worker cannot be expected always to 
be free from some form of negligence and the industry should carry 
the burden. Contributory negligence is a defense to an action by 
railroad passengers and there have been no harsh results in per- 
mitting it as a defense. 

Section 3 should also recognize an exception to liability on the 
ground of assumed risk. There is a distinction between con- 
tributory negligence and assumed risk. The former involves care- 
lessness, but the latter implies a deliberate choice and is not incon- 
sistent with the exercise of due care (Miner v. Connecticut River 
Railroad Co., 153 Mass. 398, 403, 26 N. E. 994). 

In the consolidated cases of Kimmel and Byrd v. Pennsylvania 
Airlines and Transport Company, decided February 4, 1937, in the 
District Court of the United States for the District of Columbia 
(The Journal of Air Law, April, 1937, page 272), the plaintiffs 
were passengers for compensation on an airplane operated by a 
common carrier. They were seriously injured as the result of what 
is commonly called rough air. The airplane encountered a down 
draft of air, which resulted in a violent bump, so that plaintiffs 
were thrown from their seats and injured. The cases were tried 
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before a jury and verdicts were returned for the defendant. In 
instructing the jury, the Court said: 


“You are instructed that the plaintiffs assumed the risks neces- 
sarily incident to traveling in the air, known as perils of the air, 
when the plane is being operated with the highest degree of skill and 
care commensurate with the practical operation of the plane, and if 
you find from the evidence that the plane at the time it hit a down- 
draft was being operated with the highest degree of skill and care, 
commensurate with the practical operation of the plane, but, never- 
theless, the plaintiffs were injured, then your verdict must be for the 
defendant, that, of course, merely indicating that the pilots cannot 
control the air conditions, cannot control winds and storms, down- 
drafts, or things of that sort, but the fact that they cannot control 
those things and that passengers may be injured in those things does 
not relieve pilots from exercising the duty to avoid the consequences 
of them, to protect against them to the best of their ability and to 
take such action as ought to be required of a reasonable pilot under 
the circumstances whenever he knows or has reason to know or to 
believe that dangerous conditions are about to be encountered. 

The jury is instructed that while the law demands the utmost 
care for the safety of passengers, it does not require the defendant to 
exercise all the care, skill and diligence of which the human mind 
can conceive, nor such as will free the transportation of passengers 
from all possible perils. That is a simple way of stating that there 
are dangers in all these lines of transportation, that dangers exist, and 
that the practical operation of none of these agencies, ships or trains 
or airplanes, can relieve it of the practical facts that there are dangers 
in the operation of instrumentalities of such kinds. 

The jury is instructed that an unavoidable accident is one that is 
not occasioned in any degree, either remotely or directly, by the 
want of such skill or care as the law holds the defendant is bound 
to exercise, and the defendant cannot be held to be negligent merely 
because it fails to provide against an accident which it could not 
reasonably be expected to foresee, and if you find from the evidence 
in this case that the injuries sustained by the plaintiffs were due to an 
unavoidable accident, then your verdict must be for the defendant.” 


Airplanes are subject to bumps in rough air, just as ocean 
vessels are subject to violent pitching and rolling in rough seas. 
Hie who elects to cross the ocean must assume the risk of rough 
water (Stiles v. Munson S. S. Lines, 40 Fed. (2d) 276, E. D. of 
N. Y.). A proposal to subject steamship operators to absolute 
liability for unavoidable injuries caused by rough seas, would re- 
ceive no support from anyone, but a different rule is suggested for 
airplanes merely because the industry is new and therefore is pre- 
sumed to be in need of new rules. The reasons which justify 
exemption from liability for injuries caused by rough seas apply 
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with added force to airplanes encountering rough air. Rough seas 
are caused by high winds and storm conditions, but rough air may 
be encountered on the clearest of days and when normal winds 
prevail. Nevertheless, the proposed Act provides that an air line 
shall be subject to absolute liability, regardless of negligence, for 
injuries caused by rough air. 

The elimination of contributory negligence and assumption of 
risk as defenses to claims under Sections 2 and 3 would probably 
render those sections unconstitutional in Oklahoma. Section 6 of 
Article XXIII of the Oklahoma Constitution provides: 


“The defense of contributory negligence or of assumption of 
risk shall, in all cases whatsoever, be a question of fact, and shall, 
at all times, be left to the jury.” 


A further objection to the single exception to liability, is found 
in the requirement that the “wilful misconduct” which exonerates 
an air line from absolute liability must be that of “the” passenger 
making the claim. On September 16, 1935, a passenger purchased 
a ticket from American Airlines for transportation from Chicago to 
New York. The passenger indulged in intoxicating liquor from a 
bottle carried in his pocket. He refused to surrender the bottle 
or stop drinking and was put off at Detroit. He then chartered an 
airplane to complete his trip to New York and while enroute as- 
saulted the pilots. A fight resulted and one of the pilots hit the 
passenger on the head with a fire extinguisher. The passenger was 
killed by the blow but no liability, civil or criminal, was imposed 
against either pilot. If such an incident should occur on a transport 
airplane carrying other passengers, the air line would clearly be 
liable under the terms of Section 3 for all injuries to and deaths of 
passengers, with the possible exception of the passenger responsible 
for the accident. If such a liability is to be imposed against air 
lines by State laws, how can they protect themselves against lia- 
bility under the Act? They cannot, as a practical matter, subject 
passengers to mental or alcoholic tests prior to flight or search them 
for concealed liquor or make inquiries as to their customary con- 
duct while traveling. No such precaution is exercised by railroads 
and any person who travels by rail or boat, or even walks on the 
street, must take whatever risk is involved in possible encounter 
with an insane or drunken person. Why should air lines be sub- 
jected to liability without fault for the actions of such persons, 
when no other type of common carrier is subject to a similar lia- 
bility? An alleged reason which may be advanced in answer to this 
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inquiry is that the action of an insane or drunken person on an 
airplane is apt to have more serious consequences than if the 
offender is on the ground. That may be true, but the fact is cer- 
tainly known to the traveling public and any added risk presented 
by such remote contingencies is a risk which is and should be 
assumed. A railroad is not liable for injuries to a passenger caused 
by the act of a fellow passenger unless it appears that the injury 
could have been prevented by the exercise of proper care (10 Cor- 
pus Juris, page 902). The same rule should be applied to air lines. 

If the misconduct of a passenger should cause the crash of an 
airplane carrying passengers for compensation, even the estate of 
the passenger guilty of the misconduct might have a claim under 
Section 3. The Act provides that only “wilful misconduct’ shall 
be an excuse, and if the passenger involved were insane, it might be 
held that his act was not wilful. 

A warning against the imposition of absolute liability against 
air carriers and the discrimination against this means of travel 
which might result from the application of the proposed law to 
situations not anticipated, is contained in reports of a recent airline 
disaster at Daytona Beach, Florida. An investigation discloses that 
upon take-off before dawn on August 10, 1937, at Daytona Beach, 
a transport airplane struck a power line which had been erected by 
a local utility company between 9:30 P. M. and 2:00 A. M. on the 
night of the accident, without notice to the airport officials or the 
airline. The pilot, co-pilot and two passengers met instant death 
and other passengers sustained injuries. Such a situation should 
not impose absolute liability against an air carrier, but should be 
governed by the rule of law applicable to other carriers which is 
stated as follows in Volume 52 of Corpus Juris at page 162: 


“A railroad company is not liable for injuries due to collisions 
or accidents to its trains caused by the negligent or wrongful acts of 
third persons not in the employ of the company and done without 
its knowledge or consent, even where such third persons are dis- 
charged employees and the injury is an indirect result of the dis- 
charge.” 


Liability for Injuries or Deaths of Passengers on Aircraft 
Not Carrying Passengers for Compensation, Section 4, 
Page 13, Lines 1 to 11. 


“4. The owner of aircraft not carrying passengers for com- 
pensation shall be liable for injury within this state to a passenger 
or death resulting therefrom, from any cause incident to the opera- 
tion of aircraft, if such injury or death was caused by the negligence 
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of the owner or his agent, to the extent, if any, to which the owner 
of an automobile is liable for injury within this state to a passenger 
not for compensation or death resulting therefrom.” 


The degree of care which an operator of an airplane must 
exercise for the safety of passengers carried gratuitously has not 
been settled by court decisions. California has a statute on the 
subject (Stats. 1933, p. 1135; G. L. Cal. 1933 Supp. Title 12, Sec. 
111%4) providing that no liability exists for injury or death of a 
guest riding in an airplane, unless the plaintiff, establishes that the 
injury or death approximately resulted from the intoxication or 
wilful misconduct of the operator. In the absence of such a statute, 
courts would probably hold that liability exists for failure of the 
operator to exercise either a high degree of care or reasonable care. 
However, under Section 4 liability will not exist for mere negli- 
gence. Section 4 applies the rule which may exist in the particular 
State with reference to guests riding in automobiles. The Illinois 
statute on this subject provides that the owner or operator of a 
motor vehicle is not liable for injuries to a guest unless caused by 
“the wilful and wanton misconduct” of the operator (Ill. State Bar 
Stat., 1935, Chap. 95 (a), Sec. 47 (5)). Most automobile guest 
statutes contain similar provisions. Therefore, Section 4, unlike 
Section 3, is a restriction rather than an extension of existing 
liability. 

In considering the definition of “passenger,” we referred to 
difficulties which will be encountered in determining whether a 
particular claim comes within Section 3 or 4. The phrase at the 
beginning of Section 4, “owner of aircraft not carrying passengers 
for compensation” is ambiguous as applied to different situations 
which may arise, such as 


(1) Both revenue and non-revenue passengers on a par- 
ticular trip. 

(2) Non-revenue passengers exclusively on a trip oper- 
ated by an owner who carries revenue passengers on other 
trips. 


A further question presented by Sections 3 and 4 is whether 
students at aeronautical schools would be considered passengers for 
compensation when flown by instructors. Though such students 
pay tuition, their instruction involves acrobatics and other assumed 
risks to which passengers are not subjected, and such students 
should be definitely excluded from the operation of Section 3. 

The phrase “incident to the operation of aircraft,” contained in 
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Section 4, could well be omitted from that section and be inserted 
in Section 3 (a) after the words “from any cause.” 


I. Liability for Baggage, Personal Effects and Goods, Section 5, 
Pages 13 to 14, Lines 1 to 39. 


“5 (a). Before the commencement of flight, the owner of air- 
craft carrying passengers or goods for compensation, shall provide 
the passenger or the shipper of goods with a blank upon which the 
passenger or shipper of goods shall specify in writing the actual 
value of the passenger’s baggage and the clothing and other effects 
on his person, or the shipper’s goods, and the passenger or shipper 
shall not thereafter be permitted to claim that the baggage, personal 
effects or goods were of a higher value. 

(b) The owner of the aircraft may refuse to carry any pas- 
senger unless the passenger specifies in writing on the form supplied 
to him for the purpose, the actual value of his baggage and of the 
clothing and other effects on his person; and the owner of the air- 
craft may refuse to carry goods unless the shipper similarly specifies 
the actual value thereof. 

(c) Upon the failure of the owner to obtain from the pas- 
senger or shipper a specification in writing of the value of the bag- 
gage, personal effects or goods, there shall be no limitation upon the 
right of the passenger or shipper to prove the actual value of the 
baggage, personal effects or goods. 

(d) The owner of aircraft may establish and collect rates vary- 
ing according to the value of baggage, personal effects or goods, as 
specified in writing by the passenger or shipper, the minimum rate 
being based upon baggage, personal effects or goods of the value 
of one hundred dollars ($100). 

(e) For loss of or damage to baggage, personal effects or 
goods, the owner of aircraft shall be liable, regardless of negligence, 
in the amount of the loss actually proved by the person entitled to 
collect damages, but not exceeding the value specified. 

(f) For delay in the delivery of baggage or goods, the owner 
of aircraft shall be liable for negligence, to the person entitled to 
collect damages, to the extent of the actual loss, not exceeding the 
value specified.” 


There are mechanical and psychological reasons against re- 
quiring airplane passengers to fill in blanks specifying the value 
of their baggage and personal effects. 

The service which air carriers render to the public is high speed 
transportation and carriers are compelled to conserve time in every 
reasonably practicable way. Passengers must be accommodated at 
points of departure and arrival with the least possible delay. Air- 
ports serving large cities are located at considerable distances from 
business districts and passengers nearly always arrive at airports 
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with only a few minutes to spare before departure. A large per- 
centage of air travel is emergency travel and many passengers do 
not purchase tickets until arrival at the airport. During the limited 
time available at airports, the carriers must issue or check tickets, 
fill in reservation charts and manifests and weigh and check bag- 
gage, though baggage is occasionally checked at a few downtown 
ticket offices. This procedure is somewhat involved and require- 
ments have been reduced to a minimum with a view of eliminating 
everything that is not essential. Passengers are not required to 
furnish written statements as to the value of their baggage and 
personal effects. Scheduled air lines in the United States believe 
that they obtain adequate protection regarding baggage and per- 
sonal effects by a provision in the passenger’s ticket contract read- 
ing somewhat as follows: 
“The liability of the carrier for loss or damage to baggage or 
personal property or for delay in the delivery thereof is limited to 


its value which cannot exceed $100.00 per passenger, unless a higher 
valuation is declared in advance and an additional charge paid 


therefor.” 


The time available for conforming to existing procedure at 
airports of departure is barely adequate and if passengers should 
be required to fill in blanks as provided in Section 5, the mechanics 
involved would materially increase the time required to handle 
passengers. The blank provided for would have to identify the 
passenger by name and be signed by him and would have to show 
the value of his baggage and personal effects, his ticket and baggage 
check numbers, the date and the point of origin and destination and 
probably other details. Within the next two years, scheduled air 
lines expect to operate airplanes accommodating as many as forty 
passengers. If only a half minute were required as the average 
time to fill in the blanks provided for as to each of forty passengers, 
the total elapsed time would be 20 minutes. This time might be 
divided among several ticket agents, but the inevitable result would 
be delay and especially so at large cities where joint ticket offices 
are maintained and frequently have to handle more than one de- 
parture at a time. 

In addition to these mechanical difficulties, it is very probable 
that the requirements of Section 5 would have an adverse psycho- 
logical effect upon passengers. A passenger arriving at an airport a 
few minutes before departure, having baggage worth approximately 
$100, his jewelry and clothing, $200 in cash and a return ticket, 
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would probably have difficulty in arriving at a conclusion as to the 
value to be declared. $100 would not be adequate protection and a 
declaration of value above $100 would cost him an amount in 
excess of his regular fare. Such situations would probably lead 
to numerous complaints from passengers. 

In view of the foregoing considerations and the probability 
that relatively few passengers would care to specify valuations in 
excess of $100 for their baggage and personal effects and pay 
extra charges therefor, it would seem that the interests of all con- 
cerned would be best served by placing the onus of declaring excess 
valuations upon those passengers who desire to pay the excess 
charge instead of requiring the air carriers to obtain written speci- 
fications of value from all passengers. 

Section 5 also requires written specifications of the value of 
goods shipped by air. The conditions mentioned above with respect 
to baggage and personal effects would not necessarily apply in con- 
nection with shipments of goods, because waybills presently used 
generally contain specifications as to the value of goods shipped by 
air, and the shipping public is accustomed to pay additional charges 
based on excess values. 

Air express shipments on scheduled air lines are handled by 
Railway Express Agency, which issues waybills conforming to the 
requirements of the Uniform Bills of Lading Act. Any require- 
ments as to the filling in of blanks by shippers of air express should 
be coordinated with the provisions of the Uniform Bills of Lading 
Act. It is in force in many States and the proposed Uniform Avia- 
tion Liability Act should be framed so as to avoid duplication and 
conflict with the Uniform Bills of Lading Act. 

Under the early common law, all bailees, including carriers, 
were held absolutely liable for loss of or damage to goods entrusted 
to them. (See Fletcher, The Carrier’s Liability, 1932.) This rule 
was gradually relaxed with respect to the various classes of bailees 
(Coggs v. Bernard, 92 Eng. Repr. 107), but common carriers have 
continued to be liable as insurers of goods carried by them, subject 
to the well-known exceptions of acts of God and the public enemy. 
In addition, the acts or negligence of the shipper and the inherent 
nature of goods shipped and natural causes such as the effect of 
high and low temperatures may relieve the carriers of liability. 
Common carriers, however, are permitted to modify this rigorous 
liability through any fair, reasonable and just agreement with 
shippers which does not include exemptions against the negligence 
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of the carriers or their servants? (Adams Express Co. v. Cro- 
ninger, 226 U. S. 491, 509.) 

It is not apparent why air carriers, particularly those engaged 
in private carriage, should be subjected to absolute liability with 
respect to goods and baggage carried by them, without the benefit 
of exemptions accorded by the common law with respect to car- 
riers generally. On the contrary, there are reasons for not adopting 
such an inflexible rule. 

If absolute liability were imposed upon air carriers, the in- 
evitable result would be an increase in their costs. Rates for air 
carriage might be increased, to the disadvantage of passengers and 
shippers. If this occurred, air carriers would be placed at a dis- 
advantage in their competition with surface carriers that are not 
subject to absolute liability. If the carriers absorbed the increased 
costs, it might tend to impair their financial ability to maintain 
proper operating standards. This would be especially true at the 
present time when no air carriers are showing substantial profits 
and many are sustaining operating losses. 

Insofar as air mail carriers are concerned, if rates were not 
increased, the added costs absorbed by the carriers would be re- 
flected in the amount of compensation payable by the federal gov- 
ernment for the transportation of mail under the Air Mail Act of 
1934, as amended. Most air mail contractors are required by their 
contracts with the Post Office Department to carry passengers and 
express, the theory being that revenues derived from passenger and 
express service will defray in part the costs of the contractors’ 
operations, thus permitting reductions in air mail rates (Air-Mail 
Compensation, 206 I. C. C. 675, 679, 729). Under the Air Mail 
Act the Interstate Commerce Commission is required to fix fair and 
reasonable rates of air mail pay within the limitations of the Act, 
giving consideration, among other things, to the revenues and 
profits of contractors from all sources. 

Obviously, the extreme rigors of the common law rule of 
liability applicable to common carriers of goods, with the few ex- 
emptions that it affords, are much more favorable to carriers of 
goods by air than the rule of absolute liability proposed in Section 5. 
We do not mean to imply, however, that Section 5 (e) could be 
remedied by providing for specified exemptions. Air transportation 





8. Section 3 of the Uniform Bills of Lading Act provides: 

A carrier may insert in a bill, issued by him, any other terms and condi- 
tions, provided that such terms and conditions shall not: 

(a) Be contrary to law or public policy, or 

(b) In any wise impair his obligation to exercise at least that degree of 
care in the transportation and safe-keeping of the goods entrusted to him which 
a reasonably careful man would exercise in regard to similar goods of his own. 
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has not developed to the maturity necessary for a fair determination 
as to what these exemptions should be. There are no reported 
court decisions in this country determining what the liability of 
air carriers should be for damage to or loss of air express. With 
the passage of time it may be found in the public interest either 
to restrict or to broaden the exemptions customarily afforded car- 
riers in so far as air carriers are concerned. Future progress in 
the art of flying, navigating, and weather forecasting alone can be 
looked to for answers to these questions and no attempt should 
be made to decide them now, unless the exemptions specified are 
sufficiently liberal to encompass all reasonable possibilities such as 
is done in Articles 20 and 21 of The Warsaw Convention.‘ 

Sections 2 and 3 grant an exemption from liability for injury 
or damage caused by the “willful misconduct” of the claimant, but 
even this is not an exception under Section 5. If a time bomb 
were sent in a sealed package by air express with a declared value, 
as required by Section 5, could the shipper who thus caused de- 
struction of an airplane recover the value of the bomb under Sec- 
tion 5(e)? 

It is further not apparent why air carriers engaging in private 
carriage of goods and baggage should be held to the same degree 
of liability as scheduled air carriers. In air transportation there 
are wide differences between the conditions under which scheduled 
air carriers operate and the conditions under which private air 
carriers operate, which justify a distinction between them insofar 
as their respective liabilities are concerned. Private carriers by air 
frequently operate over routes and at places where scheduled air 
carriers do not operate and where the latter often would not be 
permitted to operate, due to inadequate facilities or particular 
terrain hazards. Furthermore, private air carriers are not equipped 
as are scheduled air carriers on the routes they traverse with ex- 
tensive ground organizations and navigation facilities and equip- 
ment. At the same time, the services of private air carriers are 
beneficial to the public. The public, therefore, in dealing with 
them, should recognize and assume such of those risks which it 
ordinarily assumes with respect to private carriers generally. 

4. Art. 20. (1) The carrier shall not be liable if he proves that he and 
his agents have taken all necessary measures to avoid the damage or that it 
was impossible for him or them to take such measures. 

(2) In the transportation of goods and baggage the carrier shall not be 
liable if he proves that the damage was occasioned by an error in piloting, in 
Ne ont his aeents have taken ail novestnry inemeates te avuld ise demeee 

ArT. 21. If the carrier proves that the damage was caused by or con- 
tributed to by the negligence of the injured person the Court may, in accord- 


ance with the provisions of its own law, exonerate the carrier wholly or partly 
from his liability. 
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The question of damages recoverable under Section 5(e) 
should be clarified. As it now reads the carrier would be liable 
“in the amount of the loss actually proved,” which is broad enough 
to include special damages that are not recoverable at common 
law in the absence of knowledge by the carrier of special circum- 
stances (10 Corpus Juris, 401, 1228-1229). 

Section 5(e) is not clear with respect to whether or not the 
rule of absolute liability would extend to the gratuitous carriage 
of goods and baggage, as well as carriage thereof for hire. Sec- 
tion 5(a) contains a reference to carriage for compensation, but 
this section deals with filling in blanks to specify value. At common 
law, gratuitous carriage of goods and baggage by common carriers 
does not subject them to liability as insurers and they are only 
required to exercise the care required of gratuitous bailees. 


Section 5(e) further imposes absolute liability with respect 
to baggage and personal effects of passengers without any con- 
sideration being given to the reasonableness of its application in 
particular instances. At common law a common carrier is re- 
sponsible as an insurer for the safe transportation of baggage, 
subject to the recognized exceptions heretofore mentioned, but the 
common law imposes no such liability with respect to personal 
effects or other property retained by passengers in their own cus- 
tody or possession, or with respect to articles which are not prop- 
erly classified as baggage or which are of exceptional value and 
are carried as baggage without notice of such character or value 
being given to the carrier. At common law, the general rules of 
liability applicable to the carriage of such property may be divided 
into five categories : 

(1) The carrier’s contract is not presumed to cover property 
delivered to it by a passenger as baggage when such property does 
not properly constitute baggage within the legal meaning of that 
term. In Humphreys v. Perry, 148 U. S. 627, it was held that 
where a jewelry salesman checked a trunk containing jewelry valued 
at $9,818.46 as baggage, without informing the carrier of its con- 
tents, the carrier was not liable for damage to the jewelry, in the 
absence of proof of gross negligence on its part. 

(2) It has been held, however, that where the carrier has 
knowledge that property delivered to it for carriage as baggage, is 
not properly such, it is liable for the loss thereof as an insurer, 
the same as with respect to baggage generally. Hannibal Railroad 
v. Swift, 12 Wall. 262. 
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(3) Passengers always carry with them in their own pos- 
session clothing, cash and other articles reasonably necessary in 
connection with their journey and there have been numerous de- 
cisions holding that common carriers are liable only for failing to 
exercise reasonable care to protect such effects from loss or injury, 
and that they are not liable therefor as insurers. (See Tower v. 
The Utica and Schenectady Rail-Road Company, 7 Hill 47; Sperry 
v. Consolidated Ry. Co., 79 Conn. 565, 65 Atl. 962; Nashville, C. & 
St. L. R. Co. v. Lillie, 112 Tenn. 331, 78 S. W. 1055). In the 
Tower case, a passenger left his overcoat on the seat of a train 
when he departed therefrom. The train conductor was thereafter 
notified by another passenger that the coat had been left on the 
seat, but before the conductor went to recover it, it had been stolen. 
The court held that there could be no recovery against the railroad 
and said: 

“The overcoat was not delivered into the possession or custody 
of the defendants, which is essential to their liability as carriers. 

Being an article of wearing apparel of present use, and in the care 

and keeping of the traveller himself for that purpose, the defendants 
have a right to say that it shall be regarded in the same light as if 
it had been upon his person. No carrier, however discreet and 
vigilant, would think of turning his attention to property of the 
passenger in the situation of the article in question, or imagine that 
any responsibility attached to him in respect to it. Even an inn- 
keeper is not liable where the guest takes the goods to his room for 


the purpose of having the care of them himself. 
% * * * * 


“Tf the defendants were under any obligation to take charge of 
the article in question after it was discovered to have been left in 
the car, (and it is not necessary to deny that they were,) ordinary 
care is all that can be exacted, and that was sufficiently established.” 


In Murphy v. Eastern Greyhound Lines, 256 N. Y. S. 114, 
the court held that the defendant did not become a bailee for hire 
or otherwise with respect to a passenger’s suitcase which was placed 
in a rack inside the bus, near the passenger. 

(4) It may occur that a passenger will carry with him on 
his person large amounts of cash or other articles of exceptional 
value, not necessary in connection with his journey, without in- 
forming the carriers thereof. In such cases the courts have gen- 
erally held that common carriers are not liable for loss of or dam- 
age to such effects, even as gratuitous bailees. Weeks v. N. Y., 
N. H. and H. R. Co., 72 N. Y. 50; Levins v. N. Y., N. H, and. H. 
R. Co., 183 Mass. 175, 65 N. E. 803; First National Bank of 
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Greenfield v. Marrietta and Cincinnati R. R. Co., 20 Ohio St. 259; 
Hillis v. Chicago R. I. & P. R. Co., 72 Towa 228, 33 N. W. 643. 
In the Weeks case, a passenger was held up on a train and robbed 
of United States Bonds of the value of $16,000. In that case the 
court said: 


“If the claim of the plaintiff is to be sustained, it must be held 
that, from the circumstances of the case, the defendant’s owed such 
duty to the plaintiff as that it was an insurer of the safe carriage of 
his securities, in the mode of carriage adopted by him, and for no 
greater consideration than the usual price or compensation paid by 
any passenger on its vehicles, and without knowledge or notice that 
he had them upon his person. 

The mind conversant with legal topics, and wont to look at the 
consequences of the laying down of a rule of law, and the lengths 
to which it may logically be carried, does not readily yield assent to 
that proposition, and inquires upon what principle the liability of 
the defendant is sought to be established. It is apparent that if the 
carrier is liable in such case for a loss by robbery, it is liable also 
for a loss by theft by strangers (see Abbott v. Bradstreet, 55 Maine 
530); or for loss resulting from negligence in any way, no matter 
what the character of the valuables, or the amount of them borne 
upon the person, and in the sole care and custody of the passenger. 
It is then seen that the carrier of passengers, against its will, with 
no knowledge or notice of the charge and risk put upon it, becomes 
more in fact than a carrier of passengers; it becomes an ‘express’ 
carrier of packages of value. It becomes such ‘express’ carrier with 
unusual burdens. It is without knowledge of the value for which it 
is liable. It is not given the custody of the package. It is liable to 
be the subject of false and collusive claims of conspirators; and the 
victim of wicked plans, sustained by made-up testimony. This, per- 
haps, partakes of the argument ab inconvenienti. But it is a maxim: 
Argumentum ab inconvenienti, plurimum valet in lege. Good au- 
thority says that arguments, in doubtful cases, drawn from incon- 
venience, are of great weight.” (pp. 56-57.) 

“From our consideration of the case, it is our judgment that 
the valuable securities carried by the plaintiff were not a part of the 
property, which he could in his ordinary relation of passenger of the 
defendant bear about his person at its risk, and under its duty as a 
carrier to protect him and his necessary, convenient and ornamental, 
reasonable, personal chattels and money; that for that reason the 
value of them does not properly enter into an estimate of the damages 
with which it should be charged, on a recovery by him against it for 
not protecting him from violence while he was rightfully on its car, 
it being assumed to be guilty of negligence therein, and he being 
taken as free from contributory negligence.” (p. 63). 


(5) If the carrier has notice that a passenger is carrying on 
his person articles of exceptional value and not necessary in con- 
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nection with his journey, then it is possible that the carrier would 
be required to exercise some care relative thereto, but in no event 
would this liability extend beyond its liability with respect to other 
effects in the possession of the passenger. 

Insofar as items of exceptional value are concerned, a measure 
of protection is afforded to air carriers by Section 5(a) requiring 
passengers to specify in writing the value of their baggage and 
personal effects, but as we have heretofore pointed out, such a 
requirement is not adaptable to air transportation. Furthermore, 
the air carrier is bound by Section 5 to accept the value stated and, 
at least so far as the terms of the statute are concerned, the carrier 
must submit to absolute liability therefor, no matter what the char- 
acter or value of the baggage or personal effects may be. 

Section 5(f) provides that for delay in delivery of baggage 
or goods, the owner of aircraft shall be liable for negligence ‘“‘to 
the extent of the actual loss not exceeding the value specified.” 
At common law a common carrier is liable for damages resulting 
from delay only insofar as such damages were in the contemplation 
of the parties when the contract of carriage was made, and in the 
absence of notice to the carrier of special circumstances it is not 
liable for special damages incurred by the passenger, shipper or 
consignee (10 Corpus Juris, 315, 1227). The words “to the ex- 
tent of the actual loss” in Section 5(f) are broad enough to include 
special damages and to this extent the section represents a sub- 
stantial departure from the common law rule. 

Section 5(d) provides that the owner of aircraft may establish 
and collect rates according to the value of baggage, personal effects 
or goods as specified by the passenger or shipper and that the 
minimum rate should be based upon property of the value of $100. 
Does this section mean that carriers will be obligated to make a 
special charge when a value in excess of $100 is specified pursuant 
to Section 5(a) ? 

Section 5 contains no provision with respect to when the ab- 
solute liability provided for therein shall commence and terminate. 
Does the statutory liability exist from the time the air carrier 
receives property for transportation and continue until it is de- 
livered to the consignee, or does it apply only with respect to actual 
carriage aboard an airplane? 

It would seem advisable that some provision be made with 
regard to respective liabilities of connecting carriers involved in 
the transportation of goods and baggage. Provision should also 
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be made with regard to limitations of time for the filing of claims 
and institution of suits. 


J. Collision of Aircraft, Section 6, Pages 14 to 16, Lines 1 to 47. 


“6 (a) Except as otherwise in this Section provided, the lia- 
bility of the owner or the operator of one aircraft to the owner, 
operator or passenger of another aircraft or his personal repre- 
sentative, for damage, injury or death caused by collision within this 
state on land or in the air, or to the owner or shipper of goods on 
another aircraft, damaged or destroyed by such collision, shall be 
determined by the rules of law applicable to collisions on land. 

(b) If a collision within this state is due to negligence of two 
or more aircraft involved therein, the liability of the owner of each 
aircraft for damages caused to another aircraft, or to goods on 
another aircraft, or to individuals and property on the land, shall be 
in proportion to the degree of negligence shown; but if such pro- 
portion cannot be established, or if the degrees of negligence appear 
to be equal, the liability shall be shared equaily. 

(c) The owner of each aircraft carrying passengers for com- 
pensation involved in a collision within this state, shall be liable 
for injuries to or death of his own passengers in accordance with 
the provisions of this act relating to liability to passengers, but such 
owner may proceed against the owner of any other aircraft involved 
in the collision, for negligence, to recover the amounts paid to his 
passengers. His recovery in such case shall be in proportion to the 
degree of negligence shown, as in the preceding Subsection. 

(d) Ina suit by such owner’s passenger or his personal repre- 
sentative against the owner or operator of another aircraft to recover 
damages for personal injury or death, it shall be necessary for the 
plaintiff to prove negligence; negligence shall not be presumed from 
the happening of the accident; and in the event of a recovery, the 
defendant shall be credited on account of the judgment against him 
with the amount, if any, paid or payable under the provisions of 
this act to the passenger or his personal representative by the owner 
of the passenger’s aircraft. 

(e) This Section shall not require any plaintiff to proceed 
against the owners of colliding aircraft jointly, but if he proceeds 
against the owner of only one aircraft such owner may bring an 
action for contribution, in accordance with the provisions of this 
Section, against any or all of the other aircraft involved in the 
collision.” 


The foregoing Section 6 relating to collision between aircraft 
has been referred to in connection with the consideration of the 
definitions of “land” and “operator” and in construing Section 2 
relating to ground injury and damage. 

In considering Section 2 relating to ground injury and damage, 
we stated that if an airplane owned by A should collide with an 
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airplane owned by B solely because of A’s negligence and cause the 
death of persons on the ground, the death claims would come within 
Section 2 and not Section 6. Clearly, no liability is imposed as 
to such claims by Section 6(a) because liability under that section 
can only be established in behalf of “the owner, operator or pas- 
senger of another aircraft,” or ‘the owner or shipper of goods on 
another aircraft.” Section 6(b) goes beyond. Section 6(a), in 
that it also covers liability for damages caused “to individuals and 
property on the land,” but the entire Section 6(b) is confined to 
collision “due to negligence of two or more aircraft involved 
therein.” 

If such a collision between A and B should be due to their 
combined negligence, then, as we construe the proposed Act, ab- 
solute liability would be imposed against A and B under Section 2, 
and under Section 6(b), the extent of the liability of each would 
depend upon their respective degrees of negligence. But Section 2 
provides that limits of liability shall be measured by horsepower 
and not by degrees of negligence. If A and B were equally negli- 
gent, it might not be possible to carry out the requirement of Sec- 
tion 6(b) that “the liability shall be shared equally,” and at the 
same time observe the requirements of Section 2 under which A, 
having 200 horsepower in the assumed case, could be held for only 
$20,000 and B, having 500 horsepower, could be held for $50,000. 

A further peculiarity of Section 6 is that Section 6(a) refers 
to liability of both “owner or the operator,” whereas Section 6(b) 
first uses the term “negligence of two or more aircraft” (assum- 
ing that aircraft can be negligent) and then provides for liability 
only against the owner and not the operator. Section 6(c) and (e) 
likewise deal only with the owner of aircraft but Section 6(d) 
covers both owner and operator. 

Section 6(a) provides that liability (and presumably also non- 
liability) for collision shall be determined by the rules of law 
applicable to collisions on land. A similar phrase is found in the 
Uniform State Law for Aeronautics, except that the term “torts 
en land” is used instead of “collisions on land.” The reason for 
the change in terminology is not apparent. ‘‘Torts” is the broader 
word. A controlling precedent as to liability for collision might 
be found in a tort decision not involving a coilision. But “collision” 
may be more appropriate, in that “land” is defined to include water 
and admiralty lawyers speak of collisions and not of torts. 

In Greunke v. North American Airways Company, 201 Wis. 
565, 230 N. W. 618, the court said that the provision of the Uni- 
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form State Law for Aeronautics, adopting as a test the rules of 
law applicable to torts on land, was simply declaratory of the com- 
mon law and meant that every person must use ordinary care 
not to injure another. That apparently is the intent of Section 
6(a), but if there is any reasonable possibility that “rules of law 
applicable to collisions on land” might be construed to limit a court 
to consideration of rules of the road, then Section 6(a) might 
be improved by adding at the end thereof “and any applicable air 
traffic rules.” Situations on the ground do not afford any precedent 
to questions such as whether flight is properly conducted in a given 
case at odd or even thousand-foot levels of altitude. , 

Section 6(a) covers liability for damages caused by collision 
to “the owner or shipper of goods.” What about baggage and per- 
sonal effects which are distinguished from “goods” under Section 5? 

Section 6(a) refers to damage, injury or death “caused by 
collision.” Presumably this means collision between aircraft and 
not collision between aircraft and a truck or other object. The 
caption of Section 6 is “Collision of Aircraft.” 

Assume that an airplane is parked at an airport and that an- 
other airplane in making a landing or take-off crashes into the 
parked airplane. Does the owner of the parked airplane have a 
claim for ground damage under Section 2 or a collision claim 
under Section 6(a) ? 

Section 6 does not by its terms have any application to negli- 
gence by an operator of an airplane which causes an accident 
to another airplane, but not a collision between aircraft. A col- 
lision may be imminent due to the negligence of an operator, and 
another operator in trying to avoid a collision may crash to the 
ground. Section 6 makes no provision for such a contingency. 
In other words, if negligence by an operator of an airplane causes 
a collision with another airplane, Section 6 applies, but if such 
negligence by the operator of one airplane causes a crash of an- 
other airplane into the ground, Section 6 does not apply and the 
injured party has no cause of action under Section 6(a) or right 
of contribution under Section 6(c). 

Section 6(c) provides that the owner of each aircraft involved 
in collision shall be liable for injuries to and deaths of his own 
passengers, but may proceed against the owner of any other air- 
craft involved in the collision “to recover the amounts paid to his 
passenger.” This right of contribution is restricted, however, to 
the owners of aircraft “carrying passengers for compensation” and 
this limitation raises the question of whether the owner of an 
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airplane carrying non-revenue passengers injured in a collision, is 
denied any right of contribution. 

Can this right of contribution be enforced on the basis of 
settlements made out of court, as well as on the basis of judgments 
recovered? The same question arises under Sections 6(d) and 
6(e). 

Section 6(d) does not mention collision at all, but probably 
would be construed to refer to collision because the entire section 
deals with that subject. 

The amount of money which an injured passenger may be 
able to collect by suits under Sections 3 and 6 may depend upon 
the order in which suits are started and tried. Assume that Jones, 
a passenger on airplane A, is injured in a collision between air- 
plane A and airplane B, caused solely by the negligence of the pilot 
operating airplane B. Jones first sues the owner of airplane B 
under Section 6 on the ground of negligence and recovers and 
collects a judgment of $25,000. Jones then sues the owner ot 
airplane A, on which he was a passenger, under Section 3. The 
limit of recovery under that Section is $10,000, but Jones has al- 
ready been paid $25,000. There is nothing in Section 3 which 
negatives the right of Jones to collect twice for the same injury. 
Absolute liability is imposed on the mere ground that Jones was 
a passenger and was injured. Therefore, if the injury sustained 
by Jones comes within the class of injuries requiring payment of 
$10,000, he will obtain a judgment against the owner of airplane 
A for that amount, his total recoveries being $35,000. If, however, 
Jones had sued the owner of airplane A first and had recovered 
$10,000, then that amount would be deductible in a subsequent suit 
against the owner of airplane B, pursuant to Section 6(d), so that 
the judgment allowed against the owner of airplane B would be 
only $15,000. By one method Jones coliects $35,000 and by the 
other method he collects $25,000. The owner of airplane A would 
have a right of action against the owner of airplane B under Sec- 
tion 6(c) for the recovery of $10,000 and if he sued and recovered, 
the owner of airplane B would be out of pocket $35,000, notwith- 
standing the fact that a court and jury said that he was only liable 
for $25,000 in the action brought against him by Jones. Will the 
owner of airplane B then have a right of action against Jones for 
$10,000 on the ground that Jones would have recovered that much 
less from B had he reversed the order of his suits? 

Assume further that Jones sues the owner of airplane B pur- 
suant to Section 6, but that the jury refuses to find negligence and 





PROPOSED LAW OF AIRFLIGHT 543 


returns a verdict of not guilty. Jones then sues the owner of air- 
plane A under Section 3 and collects $10,000. Can the owner of 
airplane A then re-try the issue of negligence in a contribution suit, 
pursuant to Section 6(c), against the owner of airplane B? 


Section 6(a) provides for liability of the owner or operator 
of one aircraft to the owner, operator, or passenger of another 
aircraft, but makes no provision for liability to the crew of the 
other aircraft. There appears to be no reason why members of 
the crew should not also be covered even though they may be sub- 
ject to workmen’s compensation as far as the liability of their own 
employer is concerned. The situation is similar to that of a man 
employed to work on a road who is injured through the negligent 
operation of an automobile by a third person. 


K. Assumption of Liability, Section 7, Page 16, Lines 1 to 7. 


“No owner shall operate or permit to be operated, an aircraft, 
except a public aircraft, over land in this state unless such owner 
assumes the liabilities imposed by this act; and assumption on the 
part of the owner of such liabilities shall be conclusively presumed 
from the fact of flight over the land of this state.” 


Section 7 exempts “public aircraft” from its requirements 
though exemption from liability of public aircraft is provided for 
only in Section 2 and not in Sections 3, 4, 5 or 6. However, ex- 
emption as to liability of public aircraft under those sections may 
nevertheless exist in particular causes because of immunity from 
suit or non-liability for negligence while engaged in a governmental 
function. 

We doubt the wisdom of adopting statutes which are clearly 
unenforcible. The first part of Section 7, preceding the semicolon, 
is clearly unenforcible, as an airplane in flight cannot be stopped 
at a State’s border like an automobile. The object of Section 7 
would be fully effected (subject to questions of constitutional law 
hereafter considered) by the second part providing that the act 
of flight over a State constitutes an assumption of liability under 
the statute. 


L. Service of Process on Non-Residents, Section 8, Page 16, 
Lines 1 to 14. 


“Every non-resident owner or operator of an aircraft is con- 
clusively presumed by the fact of flight over land in this state to 
have constituted the (Secretary of State) his agent for the service of 
process in any action brought against him by any person to recover 
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for injury, death or damage resulting from such flight within this 
state. But such service shall not be complete until the plaintiff shall 
have filed with the (Secretary of State) an affidavit that he has 
mailed to the registered owner of the aircraft at the address stated 
in the owner’s registration a notice, of which a copy shall be at- 
tached, that suit has been instituted and that process is being served 
upon the (Secretary of State).” . 


The proposed Uniform Aviation Liability Act presents a num- 
ber of questions of constitutional law which will be considered 
in a separate section of this report, in order to avoid the repetition 
which would be involved if the validity of each section were con- 
sidered separately. Section 8, however, raises separate constitu- 
tional questions which can more conveniently be considered in 
connection with the discussion of that section. 

Comparable non-resident motorist statutes have been upheld 
against constitutional attack upon different theories under which 
jurisdiction may be acquired. Some are supported on the theory 
of consent to jurisdiction and others on the basis of acts done 
within the state. In Kane v. New Jersey, 242 U. S. 160, it was 
held that a state could require a non-resident to register his car in 
the state and expressly appoint the Secretary of State as his agent 
to receive process in actions arising from operation of the car 
in the state. The defendant urged unsuccessfully that the statute 
did not apply because he was traveling from New York through 
New Jersey to Pennsylvania. There was reliance on Hendrick v. 
Maryland, 235 U. S. 610, where it was declared that a state could 
require licenses from non-residents before allowing them to drive 
in the state. In Hess v. Pawloski, 274 U. S. 352, use of the high- 
ways by a non-resident was deemed equivalent to appointment of 
the registrar of motor vehicles as his attorney for service of process 
in accidents growing out of highway accidents in Massachusetts. 
The court said that since automobiles are dangerous, a state may 
regulate their use by regulations reasonably calculated to promote 
the public safety. So far as due process was concerned the court 
found no difference between express and implied appointment. 

The proposed uniform law reaches rather beyond the decision 
in the Kane and Hess cases in that the substituted service on the 
owner will be good for an action arising out of conduct of the 
operator as well as conduct of the owner himself. The proposed 
law may therefore transgress the limits of the decisions in Young 
v. Masci, 289 U. S. 253, and Scheer v. Rockne Motors Corporation, 
68 Fed. (2d) 942 (2nd C. C. A.) discussed in Part III (C). 
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In Wuchter v. Pizzutti, 276 U. S. 13, the rule was laid down 
that a statute allowing substituted service on non-resident motorists 
must contain a provision making it reasonably probable that notice 
of the institution of suit reach the defendant in order to constitute 
due process of law. The New Jersey statute which was there held 
invalid made no provision for mailing notice to the defendant and 
under it service would be complete apparently by merely leaving 
a copy of process with the Secretary of State. The Massachusetts 
statute which was before the court in Hess v. Pawloski, 274 U. S. 
352, required notice to the defendant by registered mail plus a 
return receipt signed by him. This return receipt feature has 
become the usual provision in non-resident motorist statutes. 


There are some cases upholding statutes not requiring the de- 
fendant’s receipt. In Hirsch v. Warren, 253 Ky. 62, 68 S. W. (2d) 
767, where the Secretary of State was to notify the defendant by 
registered mail at the address given in the process by the plaintiff, 
the return receipt was not required, it being necessary only that 
the letter bear a return address and that the Secretary make a 
report of his compliance to the Clerk of the Court. 

In Schilling v. Odlebak, 177 Minn. 90, 224 N. W. 694, a stat- 
ute requiring the plaintiff to mail notice to defendant’s last known 
address within ten days after serving the Secretary of State plus 
plaintiff’s affidavit of compliance was held constitutional. The same 
result was also reached in Seitz v. Claybourne, 181 Minn. 4, 231 
N. W. 714, on the theory that mailing to the last known address 
of a non-resident placed him on no worse a footing than residents 
who were similarly served. This statute also received a favorable 
construction in Jones v. Paxton, 27 F. (2d) 364 (D. C. Minn.), 
the court feeling certain the statute would be construed so as to 
afford ample protection to non-residents. 

In Hartley v. Vitiello, 113 Conn. 74, 154 Atl. 255, a Con- 
necticut statute (Gen. Stat. 1930, §§5473, 5463, 5466, 5503) was 
upheld although all that was required was the mailing by registered 
mail of a notice to the defendant at his last known address. The 
case was followed in Barbieri v. Pandiscio, 116 Conn. 48, 163 Atl. 
469. 

In Weiss v. Magnussen, 13 F. Supp. 948 (D. Va.) the statute 
provided (Va. Code, Supp. 1934, §2154) that the director of motor 
vehicles send notice by registered mail with return receipt requested 
“to the defendant,” service being complete upon the official’s filing 
an affidavit of compliance. No return receipt was required. The 
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court held that the notice had to be mailed to the defendant, indi- 
cating that his last known address would not suffice and placing 
the burden on the plaintiff of supplying the correct address. Al- 
though the court seems to frown on anything less than the actual 
address, the case is not authority for outlawing a “last known 
address” statute since this Virginia law requires that the notice 
go “to the defendant” and the court gave the phrase a literal 
construction. 

On the other hand a New York court refused to credit a Con- 
necticut judgment under a statute (Pub. Acts 1925, C. 122, §1) 
requiring notice to be sent to the last known address of the de- 
fendant, on the ground that it did not require mailing of the notice 
before the return day of the process thus making possible a default 
judgment without any notice being given the defendant. Freedman 
v. Poirier, 237 N. Y. S. 618. The court further discussed the 
advisability of the return receipt but the decision was really 
grounded on the time element. 

In Grote v. Rogers, 158 Md. 685, 149 Atl. 547, the Maryland 
statute (Acts 1929, C. 254) required that notice be sent to the 
defendant at the address specified in the process by the plaintiff 
which should be conclusively presumed correct if it had been given 
by the defendant in any proceeding before any court, magistrate 
or justice of the peace or any police officer, at or subsequent to the 
accident, or if it was the latest address appearing on the records 
of the Commissioner of Motor Vehicles of the state in which any 
motor vehicle was registered in the name of defendant. No return 
receipt was required. The court held the statute invalid since the 
address specified in the process was not required to be the true 
address or even the last known address. The sources of informa- 
tion open to the plaintiff may not give him true information since 
between the accident and time of suit the defendant may have 
legitimately changed his address and a vital mistake innocently 
committed would be conclusively presumed correct. In the court’s 
opinion the statute failed to survive the reasonable probability of 
notice test laid down in Wuchter v. Pizzutti, supra. The notice 
was sent to the address specified in the process but it does not 
appear from what source information, as to the address, came. The 
court invalidated the statute not necessarily for what happened in 
this instance but for what might happen in other cases. 

The Uniform Aviation Liability Act, Section 8, provides that 
notice be sent to the address of the owner as it appears on the 
registration of the airplane in question. By filing an affidavit that 
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he has done what is required the plaintiff presumably makes the 
service complete. This feature of the proposed act might possibly 
seem as objectionable as the court in Grote v. Rogers, supra, thought 
the Maryland statute. Maryland immediately amended her statute 
and provided for a return receipt (Acts, 1931, C. 70) and the 
court upheld it. Employers’ Liability Assurance Corp v. Perkins, 
169 Md. 269, 181 Atl. 436. 

Several cases decided before Wuchter v. Pizzutti, supra, up- 
held statutes requiring mailing to defendant’s last known address 
only, with no return receipt required. State ex rel. Cronkhite v. 
Belden, 193 Wis. 145, 211 N. W. 916; Cleary v. Johnston, 79 N. 
J. L. 49, 74 Atl. 538. Only in the former was the question raised, 
however ; but the court held that there was a reasonable probability 
of notice since the duty was on the plaintiff to ascertain as a fact 
the last known address. 

Return receipt statutes have been upheld in Arkansas, Dela- 
ware, Florida, Louisiana, Maryland, Minnesota, Massachusetts, New 
Hampshire, New Jersey, New York, North Carolina and Penn- 
sylvania. It would seem that the Uniform Aviation Liability Act 
would be strengthened constitutionally by a return receipt provision. 

Section 8 of the proposed statute regards “every non-resident 
owner or operator of an aircraft” as having constituted the secre- 
tary of state his agent for service of process. This indicates that 
suit might be brought against an operator, but notice need be sent 
only “to the registered owner of the aircraft at the address stated 
in the owner’s registration.” This sort of procedure does not 
raise any very strong probability that notice will necessarily reach 
the defendant operator and for that reason such service as to him 
would be invalid within the rule of Wuchter v. Pizzulti, supra. 

As to the content of the notice to be mailed the defendant, 
the cases do not indicate what due process of law requires. How- 
ever, the statutes usually specify that a copy of the process served 
on the state officer shall be mailed, as well as notice of service. 
Conceivably Section 8 of the proposed law might be constitutionally 
deficient in that it furnishes no assurance that the defendant will 
have any knowledge as to what the case is about. 

Section 8 should be expressly restricted to actions to enforce 
liability imposed by the statute. 

The method of service is defined in Section 8 only in a negative 
fashion. It is not complete, according to Section 8, until notice is 
mailed to the registered owner. But the law does not say when 
it is complete. 
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Again if the owner is not registered, which is a conceivable 
situation (cf. Wuchter v. Pizzutti and Kane v. N. J., supra), he 
would be immune from service under this section. 


M. The Procedure for Enforcing Liability Regardless of Negli- 
gence for Injuries to Persons and Property on the Land, 
Section 9, Pages 16 to 18, Lines 1 to 83; Distribution of 
Amounts Recovered for Death, Section 11, Page 19, Lines 
1 to 8. ‘ 


“9 (a) The liability regardless of negligence imposed by this 
act for injuries to individuals and property on the land shall be 
enforcible only in an action instituted in the court, within the time, 
and in the manner, hereinafter in this Section specified. 

(b) Unless all claims have been sooner settled, within sixty 
(60) days after the happening of any accident resulting in injury 
within this state to an individual or property on the land, the owner 
of the aircraft involved in such accident shall file in the court of 
(common pleas) of the (county) in which the accident happened, a 
statement setting forth the time and place of the accident, the name 
of his insurer, and the name and addresses, as far as he has been 
able to ascertain them, of the persons injured in person or in property, 
excluding passengers and employees of the owner on the aircraft at 
the time of the accident. A copy of the owner’s insurance policy shall 
be attached to such statement. 

(c) If the owner fails to file the statement as required by the 
preceding Subsection, any person injured in person or property on the 
land, as the result of such accident, may file such statement, but he 
shall not be required to attach thereto a copy of the owner’s in- 
surance policy. 

(d) Upon the filing of the statement the court shall issue its 

_ summons in the names of the persons injured in person or in property 
or their personal representatives, as plaintiffs, and the owner and his 
insurer, as defendants, returnable as usual. 

(e) The summons shall be served by the (sheriff) upon all 
plaintiffs and defendants, but inability to obtain service upon the 
owner’s insurer or any other party shall not prevent the case from 
proceeding. 

(f) Contemporaneously with the issuance of the summons, the 
court shall direct the publication by the (clerk) of an advertisement, 
notifying all persons, except passengers and employees of the owner, 
having claims against the owner for injuries to individuals or prop- 
erty on the land, arising out of the accident involved in the case, 
within forty-five (45) days to intervene as parties plaintiff. 

(g) Not later than sixty (60) days after the first publication 
of such advertisement, every party plaintiff shall file with the court 
his statement of damage, and not later than seventy-five (75) days 
after such first publication the defendants may file answers. There- 
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after the practice and procedure shall, except as herein otherwise 
provided, be the same as in an action for damages for negligence. 

(h) Any party plaintiff may within the time allowed by this 
Section for filing his statement of damage, but not afterwards, give 
notice in such statement that he elects not to participate in any 
recovery in the action but to seek to recover for negligence in another 
action. Such party shall thereafter be precluded from any recovery 
in the action brought hereunder, but the court shall nevertheless 
proceed to assess the amount of damages which such party sustained. 

(i) If the aggregate of all verdicts rendered against the owner, 
and of damages assessed by the court under the preceding Sub- 
section, exceeds the aggregate of the owner’s liability regardless of 
negligence, as limited by this act, the court shall reduce the verdicts 
and assessments of damages pro rata, to an aggregate amount equal 
to the owner’s maximum liability. 

(j) The owner or his insurer shall pay all costs of any action 
brought hereunder, exclusive of plaintiff's attorney’s fees. 

(k) Judgment may be entered as in other cases, on verdicts 
rendered in an action under this Section, and any party may appeal 
to the (Supreme) Court within the time allowed for appeals in other 
civil cases. 

(1) Satisfaction by or on behalf of the owner, of the judgments 
in such proceeding shal! discharge him in full from all claims for the 
liability regardless of negligence imposed by this act, for injuries to 
individuals and property on the land arising out of such accident.” 

“Sec. 11. Distribution of Amounts Recovered for Death. The 
distribution of amounts recovered by personal representatives under 
the provisions of this act, for death, shall be distributed as provided 
in the act approved the ...... OEE OS iw iausnacacwoddsaetoumas one 


PIRGUS ANC a. vicieie/cicctie sie eenceuiees s CHEMIGUN 052 io tcw teeter rehanheweds 
* (the act applicable to recovery for death 


by wrongful act).” 


The procedure set forth in Section 9 requiring the adjudication 
of all claims under the statute for ground injury and damage in a 
single action in one court, is of course essential, in order to give 
effect to the limitation of liability which may be imposed with re- 
spect to any one accident. 

One disadvantage to the public in the procedure of Section 9 
is that it may require a person to file his claim before he knows 
what his claim is. Under existing law, a person who has a personal 
injury claim and does not know whether he will make a complete 
recovery or suffer permanent disability, can defer settlement or 
the institution of suit for any period short of the statute of limita- 
tions. Under Section 9 the owner’s statement must be filed within 
sixty days after the accident involved. Publication of notice by the 
clerk follows under Section 9(f) and a claimant’s statement of 
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damage must be filed under Section 9(g) not later than sixty days 
after the first publication. 

A person having a claim for injuries under Section 2 might 
file his injury claim pursuant to Section 9 and after the claim had 
been allowed and paid might die as a result of his injuries. In that 
event his estate or dependents would not have a second cause of 
action under the statute because of the provisions in Section 9(1) 
but might proceed under a wrongful death or survival act, not- 
withstanding the recovery under the statute. 

In an article in Vol. 44 of Harvard Law Review, at page 980, 
the author criticizes existing wrongful death and survival statutes 
on grounds hereafter set forth, which are applicable to Section 2 
imposing liability, Section 9 providing a plan of enforcement, and 
Section 11 governing distribution of recoveries under death claims. 

When a tort causes death, ordinarily two interests are invaded, 
first, the interest of the deceased in the security of his person, and, 
second the interest of his relatives in his future earnings. Dam- 
ages allowed for the invasion of the first interest should go to the 
estate and be subject to the claims of creditors but damages for 
invasion of the second interest being payable to dependents to 
compensate them for their loss should not be subject to claims of 
creditors of the deceased. Under most wrongful death acts, dam- 
ages are measured by the pecuniary loss suffered by dependents 
or loss of earnings to the estate, and no recovery is*allowed for the 
deceased’s pain and suffering. Twenty-two states have wrongful 
death acts and also separate survival statutes, but in about one- 
third of these twenty jurisdictions the statutes have been construed 
to mean that actions cannot be brought under both statutes for the 
same tort, whereas in the remaining states two suits can be main- 
tained. After making the above observations, the author of the 
article in Vol. 44 of Harvard Law Review continues at page 983: 


“There is still the possibility, however, that the relatives may be 
cut off if the deceased has obtained satisfaction during his lifetime, 
either through judgment or as consideration for a release. In states 
where only one action may be maintained after death, though satis- 
faction has been held not to be a bar, the contrary result is more 
generally reached. Denial of recovery has often been based upon the 
provision prevalent in the death statutes that the wrongful act must 
have been such ‘as would have entitled the injured party to maintain 
an action if death had not ensued.’ Support for the interpretation 
is found in the belief that the purpose underlying the death legislation 
was simply to deprive the tortfeasor of the immunity accorded him 
at common law. But where a survival statute is also present, it 
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seems less likely that this was the intent, and it may be urged that 
the statutory provision was directed only to the accrual of the cause of 
action in the deceased and not to its continued existence at his death. 
Yet several of these jurisdictions hold that satisfaction is a bar. 
However, some have not faced the problem as yet, and Oklahoma, 
South Dakota, and apparently Ohio have held that settlement with 
the deceased has no effect upon the action for wrongful death.” 


The questions suggested above relating to recoveries for in- 
juries and deaths are not solved by Sections 2, 9 and 11 of the 
proposed statute. Section 2(a) provides for recovery of “the 
actual damage” and neither Sections 2, 9 nor 11 provide (1) how 
damages shall be measured for death, or (2) whether the method 
of ascertaining damages under the State’s Wrongful Death Act 
shall be applicable, or (3) whether amounts recovered shall or 
shall not be subject to the claims of creditors, or (4) whether 
a recovery for injuries would bar a second suit for death resulting 
from such injuries or (5) in states where suits can be maintained 
under a wrongful death act as well as a survival act, how the 
$10,000 limitation under Section 2 shall be apportioned between 
the two different interests entitled to recover. 

Both Sections 2 and 9 would be improved by express refer- 
ences to liability for death, as well as injury, instead of covering 
death claims by implication. 

Section 9(b) excludes passengers and employees of the owner 
as claimants, ignoring the fact that they might be the owners of 
ground property damaged by an accident. 

A copy of the owner’s insurance policy should not be required, 
as provided in Section 9(b). The owner should not be compelled 
in our opinion to disclose either the premium rate he pays or the 
amount of coverage against liability under Section 2(c). So long 
as an owner Carries insurance for the maximum liability under the 
statute, he should not be required to do more than establish that fact 
and give the name of his insurer. 

If the sixty-day limitation provided for in Section 9(b) also 
applies to Section 9(c), a person injured will have no time to pre- 
pare a statement unless he does so on the chance that the owner 
will not file one. Section 9(c) should specify a short time after 
the lapse of the first sixty-days period within which an injured per- 
son may file a statement. 

Section 9(f) does not provide where the advertisement of the 
clerk shall be published, or for how long the publication shall be 
continued. 
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Sections 9(g) and (h) are mandatory and purport to require 
that a claimant must file a statement in the statutory proceeding 
even though he plans to sue for negligence in another action. If 
a claimant should fail to file a statement because he was not served, 
or for some other reason, would an action by him for negligence 
be barred because of the omission? Section 9(h) merely provides 
that a party who files a statement giving notice that he elects to 
bring an action for negligence, shall be precluded from recovery 
under the Act. It does not definitely provide that failure to make 
the election within the limited time shall bar an action for negli- 
gence either in the State adopting the statute or in any other State. 

Section 9(h) provides that if a claimant elects to proceed in 
a separate action for negligence, the court nevertheless shall assess 
the damages which such party sustained. The damages so assessed 
are included in the aggregate under Section 9(i), and if the total 
damages of all claimants so arrived at exceed the statutory limit, 
the court is required to make a pro rata reduction in the damages 
allowed to the statutory claimants. If such a reduction were made 
in a particular case and if the non-participating claimant should 
thereafter fail to establish negligence in his separate action and 
be denied a recovery, the effect would be that the statutory claim- 
ants would be denied recovery in the full amount permitted by 
Section 2. 

Section 9 also raises the question of whether the owner could 
make an effectual settlement with any statutory claimant unless he 
settled with all claimants, and, if so, whether settlements made out 
of court would be considered as verdicts in applying the statutory 
limit of damages recoverable for any one accident. 

Section 9(j) obligates the owner or his insurer to pay all costs, 
exclusive of attorney’s fees. Does this mean that an owner must 
pay costs even if it is determined that he is not liable? There is a 
statutory exception to liability, namely, the wilful misconduct of the 
party injured or damaged, and we assume that there is no disposi- 
tion to impose obligation on an cwner to pay costs when the owner 
is not liable. 


N. Compulsory Insurance, Section 10, Pages 18 to 19, Lines 
1 to 33. 


“10 (a) It shall be unlawful for any person to operate or to 
cause to permit to be operated an aircraft, except a public aircraft, 
either on or over the land of this state, unless the owner of such 
aircraft carries insurance against the liability imposed by this act re- 
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gardless of negligence for injuries to individuals or property on the 
land ; 

(b) It shall be unlawful for any person to operate or cause 
or permit to be operated an aircraft carrying passengers for com- 
pensation either on or over the land of this state, unless the owner 
of such aircraft carries insurance against the liability imposed by 
this act regardless of negligence for injuries to or death of pas- 
sengers ; 

(c) To comply with the requirements of this Section, a person 
must carry insurance written by an insurance company authorized to 
transact business in this state or in the state or country in which the 
owner of the aircraft is domiciled or in which his principal place 
of business is located. 

(d) Every person required by this Section to carry insurance, 
shall carry in the aircraft which is being operated on or over the 
land in this state, a certificate issued by the duly authorized agent of 
his insurance carrier, evidencing valid insurance coverage as required 
by this Section. 

(e) Any person who shall violate the provisions of this Section 
shall be guilty of a misdemeanor and upon conviction thereof shall 
be punishable by a fine of not more than five thousand dollars 
($5,000) or by imprisonment for not more than one (1) year or both 
in the discretion of the court.” 


On July 1, 1937, there were only 7914 licensed and 1766 un- 


licensed airplanes in the United States (Air Commerce Bulletin, 
Vol. 9, No. 1, page 9). Contrary to popular impression, the num- 
ber of aircraft in operation is decreasing rather than increasing. 
Vol. 8, No. 12 of the Air Commerce Bulletin, at page 264, shows 
that the number of licensed and unlicensed airplanes in operation 
in the United States was 9315 in 1929, 9218 in 1930, 10,090 in 
1931, 9760 in 1932, 8780 in 1933, 6652 in 1934, 8613 in 1935 and 
8849 in 1936. Airplanes used in conducting scheduled air line 
operations in the United States have likewise decreased. Vol. 8, 
No. 12 of the Air Commerce Bulletin, page 262, shows that the 
number of airplanes in service and reserve for scheduled air line 
operations was 442 in 1929, 497 in 1930, 490 in 1931, 456 in 1932, 
408 in 1933, 417 in 1934, 356 in 1935, and 262 in 1936. 

There has been a phenomenal increase during recent years 
in the number of passengers transported by domestic air lines, but 
the total number carried is still insignificant when compared with 
passengers using other methods of transportation. The Passenger 
Traffic Report of the Federal Co-ordinator of Transportation shows 
in Appendix 2, at pages 517 and 520, that 36,333,966 passengers 
traveled on trains and that 501,751 passengers traveled on domestic 
air lines in the United States during the year 1933. 
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The number of airplanes in operation is insignificant when 
compared with registered automobiles within the United States 
which is reported to have been 28,300,000 in 1936. The two States 
ot the Union which have the smallest automobile registration are 
Delaware and Nevada, with approximately 55,000 automobiles each. 
This is approximately seven times the present number of licensed 
airplanes in the United States and may well be in excess of the 
number of airplanes that will be in operation in the United States 
at any time during the next ten years. 

For the foregoing reasons insurance companies generally have 
regarded aviation as an enterprise that does not afford present or 
potential opportunities for a large volume of insurance. The limi- 
tation on volume, coupled with the fact that a short experience 
in a new industry disclosed a shrinkage in premium volume from 
year to year and an increase in loss ratio, made the insurance 
companies of the United States indifferent to the writing of avia- 
tion insurance. This lack of interest on the part of the insurance 
companies was considered an obstacle to the development of avia- 
tion and, in order to improve conditions, certain individuals con- 
nected with the aviation industry organized concerns to act as 
aviation managers or underwriters. Their object was to induce 
operators to conduct their affairs in a manner that would entitle 
them to insurance coverage and to induce insurance companies 
to provide the protection desired by aviation. At the present time 
there are three domestic markets for the writing of aviation in- 
surance, namely: United States Aviation Underwriters, Associated 
Aviation Underwriters and Aero Insurance Underwriters. 

In their efforts to develop aviation insurance, the underwriters 
have encountered many difficulties. In order to retain the interest 
and confidence of insurance companies, premiums must be assessed 
in amounts not less than losses incurred, plus expenses of operation. 
This requirement is a greater burden in the case of aviation than 
in any other industry. There is probably no other business where 
insurance premiums represent a larger or more burdensome item 
in the operating budget than in the case of aviation. A slight 
differential in the premium charged an aviation assured may mean 
the difference between profit and loss, and increases in premium 
rates, whether justified by experience or not, may be cause of the 
abandonment of an undertaking. Aviation underwriters realize that 
the success of their efforts is dependent upon the growth of aviation 
and that it cannot develop as it should if it is to be handicapped by 
unnecessary and increasing costs in the form of insurance premi- 
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ums Or otherwise. The insurance underwriters therefore view 
with alarm the possible enactment of State laws imposing liability 
without fault and providing for compulsory insurance. 

They are opposed to the enactment of any laws which would 
have a tendency to retard the growth of aviation. They are of 
the opinion that there have been few, if any, instances where 
justifiably aggrieved parties have not been adequately compensated 
for injury or damage caused by aircraft and they believe that in 
most cases the compensation paid was far in excess of what would 
have been obtainable had the agency causing the injury or damage 
been other than an aircraft. They therefore believe that there is 
no justification or necessity for statutes requiring compulsory in- 
surance in order to guarantee adequate redress. 

The present level of aviation insurance rates has been pro- 
duced through selective underwriting. The underwriters refuse 
to insure unsound operations and they accept business at rates 
which conform to their opinion as to the merit of each risk sub- 
mitted. Aviation has not had sufficient experience or attained 
sufficient size to permit the assessment of rates by formula or 
manual. There is probably no other class of insurance that offers 
as few units to insure and presents as large catastrophe hazards 
as are found in the insuring of aircraft. Liability for loss of one 
airplane may exceed the premiums paid in one year by the entire 
industry. In recognition of these problems, the insurance depart- 
ments of the various States, as well as the insurance departments 
of European countries, permit aviation underwriters to engage in 
selective underwriting and to rate each risk in accordance with an 
estimate of the hazard involved. 

If any considerable number of States adopt the proposed stat- 
ute, selective underwriting will be at an end. In order to protect 
owners and operators of aircraft, each State adopting the statute 
may have to enact legislation providing for the approval of rates 
to be charged by the underwriters. Efforts to change rates will 
involve long and burdensome proceedings. Under such laws, or 
in connection with the administration thereof, differences in rates 
between one aircraft owner and another might be prohibited as 
discriminatory, so that the better risks would have to carry a part of 
the burden of the poorer risks. 

In 1936 scheduled airlines of the United States (including 
United States airlines engaged in foreign and overseas commerce) 
operating 380 airplanes, flew 7,330,380 airplane miles for each 
fatal accident, whereas miscellaneous operators with 8849 airplanes 
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flew 586,921 airplane miles for each fatal accident. (Vol. 8, No. 
12, Air Commerce Bulletin, pp. 262-64.) For further comparisons 
see “Improved Aircraft Safety Factors,’ by John H. Geisse, 7 
Journal of Air Law 343. 

The officials in charge of the three aviation underwriters in 
the United States are all of the opinion that general adoption of 
the proposed statute would increase rates for passenger liability 
insurance and that unless uniform rates should be required by 
law, the increase will be greater for the miscellaneous operators 
than for scheduled air lines. This conclusion is based not only upon 
the effect on premiums of a law requiring the indiscriminate writ- 
ing of aviation insurance against all classes of risks, but also upon 
the fact that Section 3 of the statute imposes liability as to pas- 
sengers where liability does not now exist. 

The underwriters have advised the Committee that they can- 
not submit any estimate as to the extent in dollars to which pas- 
senger liability rates would be increased because of the adoption 
of the proposed statute. They have no experience on which to 
base such an estimate. The exact rates chargeable under the new 
law will depend in part upon the number of States which adopt 
the law. Air transportation is essentially a means of interstate 
travel. A transcontinental air line may have to fly over only one 
State or a dozen States where the Act is in effect, and one air 
line may find that no State over which it flies has adopted the 
statute imposing absolute liability and another air line may find that 
all the States over which it flies have adopted the statute. Insur- 
ance departments of States adopting the proposed Act may reach 
different conclusions as to whether rates chargeable for the statu- 
tory insurance shall be controlled and as to whether rates must be 
uniform as to all carriers. 

The adoption of the proposed Act by any substantial number 
of States would create great confusion and difficulty with respect 
to the proper determination of insurance rates for passenger lia- 
bility. Assume that a transcontinental air line operates over three 
States in which the new Act is in effect and in which there are no 
statutory limitations as to the amount recoverable for death by 
wrongful act, three States in which the new Act is in effect but 
in which there are such statutory limitations, three States in which 
the new Act is not in effect and in which there are no statutory 
limitations as to the amount recoverable for death by wrongful act, 
and three States in which the new Act is not in effect but in which 
there are such statutory limitations. Assume further that the air 





PROPOSED LAW OF AIRFLIGHT 557 


line involved carries both transcontinental passengers and local pas- 
sengers, both revenue and non-revenue passengers, and also on 
occasions passengers riding on through tickets to foreign points, 
so that liability as to them is governed by the Warsaw Convention 
and not by State laws. In determining the proper rate for pas- 
senger liability insurance with respect to such an operation, the 
underwriters would have to consider conflicting requirements of 
State insurance departments and also take into consideration the 
contingencies that in the event of an accident, liability would de- 
pend upon the State in which it happened to occur, and, if it oc- 
curred in a State having the new Act, upon the extent to which 
passengers would proceed under the statute or to recover for 
negligence. 

The authors of the proposed Act are evidently of the opinion 
that if the law goes into effect in a particular State, insurance will 
be collectible with respect to every aviation accident occurring in 
that State. No consideration is given to the fact that an insurance 
company may have a valid defense to claims under its policies. 
Aviation insurance policies contain a number of exclusions to cover- 
age. Policies carried by scheduled air lines against passenger lia- 
bility contain exclusions such as operations for unlawful purposes, 
or by unlicensed pilots, flights in violation of federal regulations, 
the transportation of explosives, intentional maneuvers not neces- 
sary to air navigation, excess loads, the transportation of passengers 
in excess of passenger capacity and injuries, deaths or damage 
caused by war, invasion, insurrections, riots, civil commotion, mili- 
tary, naval or usurped power, or by order of any civil authority. 

If insurance policies are to be required which do not contain 
such exclusions and defenses, then certainly premiums will have to 
be substantially increased. Furthermore, any such requirements 
would definitely decrease the number of insurance companies willing 
to entertain aviation risks. 

The prohibition of Section 10 against operation of aircraft 
without insurance is directed to “any person,” though liability 
under Sections 2 and 3 of the statute is imposed only against the 
owner. A pilot who flies an airplane is subject to fine and imprison- 
ment under Section 10(e), unless the owner of the airplane carries 
the insurance required by the Act. It may be said that this should 
be so, because all a pilot has to do to protect himself is to examine 
the insurance certificate required to be kept in the airplane under 
Section 10(d). However, State laws imposing absolute liability 
may lead to the writing of policies restricted to operations over 





558 JOURNAL OF AIR LAIW 


particular States and, in order to be sure that he is immune to 
fine and imprisonment, the pilot will also have to ascertain the 
States in which the Uniform Act is in effect and whether the 
insurance carried by the owner covers operations in all such States 
in which the pilot intends to fly. And having obtained that in- 
formation, he may also in particular cases have to devise some 
means of recognizing State boundaries from the air and he will have 
to stay over States where he is covered even though weather 
conditions may make a landing in some other State advisable. 


O. Repeal, Section 15, Page 20, Lines 1 to 3. 


“15. All acts or parts of acts which are inconsistent with the 
provisions of this Act are hereby repealed.” 


The Uniform State Law for Aeronautics was approved in 1922 
by the National Conference of Commissioners on Uniform State 
Laws and has been adopted either in its original form or with 
modifications thereof by 20 States. In States where this act is in 
effect, Section 1 (definition of aircraft and passenger), Section 5 
(ground damage and injury) and Section 6 (collision) will be 
repealed in whole or in part by implication, if the Uniform Aviation 
Liability Act is adopted. The Uniform Act will also repeal by 
implication statutes in certain States governing the amount re- 
coverable for death by wrongful act. 

The summary of State statutes set forth in the appendix to 
“Limitation of Airline Passenger Liability,” by Saul N. Rittenberg, 
6 Journal of Air Law 365, 392-408, refers to various other State 
statutes which might be repealed by implication, in whole or in part, 
by adoption of the Uniform Aviation Liability Act. 

The repeal of statutes by implication is not favored (United 
States v. Yuginovich, 256 U. S. 450, 463). We suggest that in 
adopting legislation of this character, a study should be made of 
aviation legislation existing in each State, so that statutory provi- 
sions no longer desired may be repealed by specific reference there- 
to, instead of by the mere enactment of a subsequent law with 
inconsistent provisions necessitating court decisions to determine 
the extent to which repeals have been effected. 


P. Alternate Section 3 Designed for Use in States in Which 
Section 3 Would Be Unconstitutional Because of Con- 
stitutional Prohibitions Against Legislative Limitations 
on Damages Recoverable for Injuries or Death, Pages 20 
to 23, Lines 1 to 98. 
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The purpose of alternate Section 3 is to accomplish on a con- 
tractual basis, absolute but limited liability for injuries occurring 
in States which have constitutional prohibitions against limitations 
on the amount of damages recoverable for injury or death. Both 
owners of aircraft (alternate Section 3b) and passengers (alter- 
nate Section 3f) are conclusively presumed to assent to the statu- 
tory liability imposed by alternate Section 3, unless one or the other 
rejects the statutory liability by written notice delivered to the other 
party and receipted for by him prior to flight. 

The plan is highly impracticable. The statute purports to give 
air lines carrying passengers for compensation an option to assume 
or reject a statutory liability, but the option is only theoretical. Air 
lines engaged in the solicitation and promotion of passenger busi- 
ness would not be disposed to ask a prospective passenger to sign 
a receipt for a notice stating that, if the passenger is killed in a 
particular State, the air line shall not be subject to statutory lia- 
bility under alternate Section 3. Nor can passengers reasonably 
be expected to know that such constitutional provisions exist in 
nine States and to keep themselves advised as to whether the 
legislatures in those States have adopted alternate Section 3 and, 
having acquired this information, to make an election which will 
necessitate the hasty employment of a lawyer to prepare a notice 
satisfying the requirements of alternate Section 3(f), if the pas- 
senger decides to reject the statutory liability. 

Alternate Section 3 is lengthy. The complete text is printed 
in the appendix hereto and is not repeated here because there are 
comparatively few objections arising from the text which have not 
already been considered in connection with the discussion of Sec- 
tion 3. 


(To be continued) 





THE PROBLEM OF AIRPORT SIZE* 
Frep D. Face, Jr.T 


I. Arrport SIZE AND CAPITAL INVESTMENT INCREASE 


1. Airports—A Municipal Responsibility. Nearly ten years 
ago, Mr. Justice Cardozo, then Chief Justice of the New York 
Court of Appeals, in a single-page decision that held the establish- 
ment of an airport to be a “city purpose,” found space to ornament 
his opinion with the following lucid observation: “Aviation is 
today an established method of transportation. The future, even 
the near future, will make it still more general. The city that is 
without the foresight to build the ports for the new traffic may 
soon be left behind in the race of competition. Chalcedon was 
called the city of the blind, because its founders rejected the nobler 
site of Byzantium lying at their feet. The need for vision of the 
future in the governance of cities has not lessened with the years. 
The dweller within the gates, even more than the stranger from 
afar, will pay the price of blindness.” 

2. The Size Problem, or How Big Is an Airport? The 
municipalities of America have not doubted the truth of these 
prophetic words. Recognizing the tremendous transportation and 
other values which aviation has had to offer, they have dug deep 
into municipal treasuries to provide the proper facilities for 
aviation’s rapid and splendid growth. The very rapidity of that 
growth, however, has brought with it some fundamental problems 
which must be faced frankly, and solved quickly, if continued de- 
velopment is to be expected. At the moment, the foremost of 
those problems relates to airport size and, undoubtedly, the year 
1937 will be remembered by most of the American municipalities 
as that which raised the thought-provoking question: ‘How big 
iS an airport?” 

(a) Early Flying and Early Airports. Of course, the ques- 
tion has been asked before by each municipality—from the time its 
local boys had chosen one particular cow pasture for preferential 
treatment by barnstorming war-time Jennies to the time when its 





* From an address before the Fourteenth Annual Meeting of the American 
Municipal Association, Blackstone Hotel, Chicago, Illinois, on October 15, 1937. 
The writer acknowledges the assistance of Mr. Richard C. Gazley, Chief, Safety 
and Planning Division, Bureau of Air Commerce, in connection with certain 
technical matters contained in Part II. 
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mayor delivered the keys to the city to the first air-mail-carrying 
plane that stopped enroute. But, at that time, the only matters 
involved were the removal of a few stones and trees, and the 
leveling of a few rough spots. 

(b) Multi-motored Aircraft and Airline Beginnings. And, 
of course, the question was asked again—when the first multi- 
motored transport planes began to circulate and the passenger- 
carrying era began. Heavier, and more inert, they required a 
longer take-off run and smoother runway. The answer still was 
not difficult to supply. One cow pasture was extended to include 
two, or perhaps three. But now, for the first time, the location of 
airports close in to the metropolitan areas began to present problems 
where urban land values were high. Hence, the formation of local 
committees to provide the information and enthusiasm necessary 
for airport financing and development. Oratory again came into 
its own, and the significance of aviation to a community was so 
firmly impressed upon the local citizenry that they were even will- 
ing to mark an “X” in the proper space on the ballot and so provide 
an increased indebtedness—a process of municipal keeping up with 
the Joneses. 

(c) Paved Runways and Financial Difficulties. Still later, 
the question was asked again—when the air transport companies 
suggested the need for paved runways and increased airport di- 
mensions to provide for newer, larger, and more luxurious air- 
craft models. The local committee members again removed their 
coats, pointed with pride to the volume of air traffic moving more 
swiftly across the heavens, and viewed with considerable alarm 
their settling down to graceful landings by virtue of consummate 
pilot skill, luck, and sturdy brake-linings. 

(d) Federal Airport Aid Programs. Then, just before the 
flow of oratory went down to possible defeat at the polls at the 
hands of a Chalcedonic public, the Federal Government instituted 
programs (through CWA, FERA, and WPA) which offered ways 
and means to keep the airport abreast of the aircraft. For a brief 
breathing space, questions as to size were submerged beneath the 
mechanics of providing the necessary legal relationship fitting the 
municipality for a sharing of federal aid. When asked again, the 
question was voiced less vigorously and sponsors’ contributions 
were provided by the customary bonding process as a result of a 
solemn, and supposedly final, promise that, at least, the city would 
have a first-rate airport. 

(e) Four-engine Equipment and Airline Cancellations. In 
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1937, however, new problems were presenting themselves—prob- 
lems which were to cause embarrassment and confusion to airport 
sponsoring committee members and to public officials who had given 
freely of time and municipal funds to provide adequate airport 
facilities. 

Out on the West Coast, within the seclusion furnished by 
guarded plants, new and greater aircraft were rising from the 
drawing boards, as if by magic, to assume concrete form in the 
jigs. Immense, four-engined planes, capable of carrying some forty 
passengers and air mail and express—whose performance charac- 
teristics were as yet unknown and whose operation might require 
greater landing areas than yet provided. These huge craft were 
soon to be placed in service—to meet the needs of competition and 
to offer the public the latest advancement as to speed, reliability, 
safety, and luxury of air travel. Remembering that the take-off 
and landing performance characteristics of the present-day trans- 
port aircraft are not equal to those of earlier models, the municipal 
representatives were quick to fear that the same performance char- 
acteristics of these new giant liners would not be as good as those 
of the present, and that, therefore, they must anticipate the need 
for even larger and better-equipped landing areas for their use. 
Of course, they recognized that until the new aircraft have been 
actually completed and flight-tested, no one can accurately determine 
what the performance record will be. However, the municipal 
representatives, to be safe in their own necessary estimates, were 
relying on their experiences of the past. 

Further, the airlines, with new or recently acquired equipment, 
were canceling stops at numerous points where sizable airport 
expenditures had been made and yet where the facilities provided 
were deemed unsuitable for airline use either by the airline, the 
Department of Commerce, or (as generally was the case) by both. 

(f) What of the Future? To date, thanks to the efforts of 
a legion of loyal, but unsung, aviation enthusiasts, the municipal 
airport development has kept good pace with aircraft improvement. 
But we are now confronted with the growing fact of municipal 
unwillingness, or positive legal or financial inability, to be led on to 
unlimited expansion and unlimited expenditure. Already there is 
a well-voiced request for a respite in connection with municipal 
airport spending. More and more communities are sending dele- 
gations to Washington asking just what is the expected limit to 
airport size. Tired of guessing at minimum airport requirements 
for first-class airline service, tired of presenting new bond author- 
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izations to a somewhat disillusioned public, and tired of making 
explanations for a canceled airline service due, supposedly, to inade- 
quate landing facilities, these municipal representatives are demand- 
ing that, if a continuance of municipal funds be forthcoming, then 
the proper Federal agency shall set up some definite standard for 
airports which shall suffice for the next ten or twenty years, and 
which will force airline operators to use aircraft which will be 
capable of utilizing such airports with safety. 

And so, in the year 1937, the voices of the American municipali- 
ties have swelled into something of a chorus to ask again, but per- 
haps in a more sinister tone, “How big is an airport?” 


II. Arrport RATING STANDARDS 


1. Inadequacy of Legal Definitions. As defined in the 
Air Commerce Act of 1926, the term “airport” means any locality, 
either of water or land, which is adapted for the landing and taking 
off of aircraft and which provides facilities or shelter, supply, and 
repair of aircraft; or a place used regularly for receiving or dis- 
charging passengers or cargo by air. By the terms of this law, 
the only difference between an airport and a landing field is that 
the former is provided with facilities for the supply and shelter 
of aircraft, or is used regularly for passenger or cargo operation. 

This definition was written many years ago and offers little 
aid in the determination of airport rating standards other than 
the useful formula of adaptation for aircraft landing and taking 
off. That standard is the prevailing one in use today, but there 
are many other new elements not foreseen by the framers of the 
original legislation. 

2. Standards Based Upon Service Offered. At the present 
time we are of the opinion that airports should be rated as to their 
capacity to serve as a safe base of operation for one or more 
types of aircraft in use. We further believe that such capacity 
must be determinable by practical standards which are themselves 
determined by actual aircraft performance and not by the whims 
of any particular individual. 

There is nothing mysterious about such a procedure, and we 
commonly accept a similar practice in other fields. A private boat- 
landing at the edge of a shallow lake may easily accommodate a 
rowboat or a canoe, but not an excursion steamer. The excursion 
steamer facilities, in turn, may not accommodate a Queen Mary. 
And no one expects them to. The facility provided is adequate 
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only to the particular kind of service it is calculated to offer. So, 
also, with airports, as we shall proceed to demonstrate. 

3. The Relation of Aircraft to Airport. Perhaps the easiest 
way to prove the point is by tracing the history of the Bureau of 
Air Commerce regulations relative to aircraft and airports. 

(a) Aircraft Performance Regulations. The first airplane 
performance regulations (effective December 3, 1926) required the 
following performance with full load: (1) Take-off within 1,000 
feet; (2) climb at least 250 feet for the first minute after taking 
off, and (3) stop within 1,000 feet after landing. 

In 1928, the permissible take-off run was raised to 1,500 feet, 
the other requirements remaining the same. This was again re- 
duced to 1,000 feet on July 1, 1929, however, and has remained 
so up to the present time. On November first of this year the 
1,000 foot take-off run requirement will be again modified to permit 
some airline carriers a longer run in cases where the airport ter- 
rain and the airplane’s performance are considered suitable. The 
general requirement of 1,000 feet will remain in force for all other 
cases however. 

In 1929, a landing speed requirement was introduced for the 
first time, restricting aircraft with brakes to a maximum landing 
speed with full load of 60 miles per hour. On July 1, 1929, this 
was raised to a maximum of 65 miles per hour where it still re- 
mains except that aircraft of 30,000 pounds gross weight or more 
are permitted to land at 70 miles per hour. No landplane of this 
size is operating as yet so, in effect, the 65-mile rule still applies. 

Meanwhile, during the period from 1928 to the present, the 
landing roll requirement became unnecessary—due to adequate 
brakes—and accordingly, disappeared. The requirement as to climb 
immediately after take-off was amended during this interval in the 
direction of forcing better performance in this respect. 

There is one more important performance requirement which 
applies to the question under discussion. This has to do with 
maneuverability. Part of the flight test procedure required for 
licensed aircraft in 1928 consisted of a series of five successive 
figure 8’s around two markers 1500 feet apart with specified turn- 
ing radii. This disappeared from the January 1, 1931, regulations, 
being replaced by a general statement as to maneuverability. This 
change was undoubtedly the result of a realization on the part of 
the regulations drafters that the larger aircraft which were then 
in the future could not be expected to maneuver so sharply. 

Summing up the foregoing, therefore, it is apparent that the 
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performance regulations have not changed materially since their 
early conception except for the significant modification as to turn- 
ing radius. Keeping this thought in mind let us examine the 
airplane itself. 

(b) Actual Airplane Performance. Actually in the early days 
and up to within approximately three years ago, airplanes did not 
approach the 1,000 foot take-off limitation, that is, they left the 
ground in substantially less distance. The reasons for this were 
the 65 mile per hour landing speed limitation which dictated a 
certain minimum wing area and the climb requirement which called 
for an established minimum power output. When these require- 
ments were met the take-off was automatically no problem at all. 

A third reason, not a part of the regulation, was the relatively 
small size of the aircraft then flying. They did not have the inertia 
of the giants now in use and anticipated for the near future, and 
could be accelerated rapidly to take-off speed. 

Then came, not only larger aircraft, but aircraft with wing 
flaps. These developments were partially but not fully offset by 
controllable pitch propellers which delivered more power during 
the early stages of the take-off. 

The significance of flaps lies in the fact that they permit smaller 
wing areas to meet the landing speed requirement but have so far 
been of little or no help on take-off. This has meant faster take- 
off speed which in turn signifies a longer take-off run. 

An additional factor lies in the engine development. Early 
engines were designed for full-power operation at sea level with 
diminishing power output as the altitude increased. In obtaining 
the present remarkable engine efficiency at high altitude the engine 
designers have now reversed the situation. That is, engines deliver 
their maximum power at altitudes of 5,000 to 15,000 feet dependent 
upon the particular design, and the power output decreases with 
decreasing altitude. 

Other factors incidental to the development of a rapidly grow- 
ing industry have also contributed—such as the commercial neces- 
sity to carry every possible pound of pay load while still providing 
all the luxuries attending modern air travel, which has put a 
tremendous strain upon the designer and the operator and has led 
to what we would previously have probably called “over-loading.” 

The foregoing statements are substantiated by our Bureau 
records which show that the 12,000 to 12,500 lb. Fords and Fokkers 
could take off with full load in less than 400 feet whereas the 
modern air carriers, which weigh up to 24,000 lbs., are crowding 





566 JOURNAL OF AIR LAW 


the 1,000 foot line. We are advised that the larger aircraft soon 
to appear must be so loaded as to require a 1500 foot run if they 
are to be commercially successful. So much for the aircraft. 

(c) Airport Rating Regulations. The Airport regulations is- 
sued in 1928 give the following figures as to lengths of runway 
at sea level: 


Class 1—2500 ft. 
‘““ 2—2000 ft. 
3—1600 ft. 
4—1320 ft. 
5—Less than 1320 ft. (for specific uses) 


Now consider those dimensions in the light of 1928 aircraft. 
The average length of run at take-off was in the neighborhood of 
300 feet. To be safe we might assume 500 feet, which is generous. 
The smallest runway length, excluding the special Class 5, was 
almost 3 times that distance and the largest was 5 times. Add to 
this the short turning radius of those aircraft which would in most 
cases permit a turn at low altitude and return to the field in the 
event of engine failure after take-off and you have a picture of 
satisfactory airport facilities. 

But to return to airport rating regulations history. The run- 
way lengths used as a basis for rating in Classes 1, 2, 3 and 4 re- 
mained the same through 1929 and 1930. Then, on September 1, 
1931, there appeared in addition to the above a set of rating speci- 
fications for a new type of airport known as Class “T.” This 
called for 4 landing strips 3500 feet long or, alternately, 2 landing 
strips at an angle of not less than 60° and of a length not less than 
5,000 feet. This was indeed a forward-looking step when it is 
considered that it occurred 6 years ago. 

On July 1, 1932, there appeared a further modification of the 
rating regulations with the basic requirements remaining the same, 
cut providing additional alternatives as follows: 


T rating—(a) 3500 feet in all directions 
(b) 3500 feet in 8 directions (4 strips) 
(c) 4200 feet in 6 directions (3 strips) 
(d) 5000 feet in 4 directions (2 strips) 


1 rating—(a) 2500 feet in all directions 
(b) 2500 feet in 8 directions 
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(c) 3200 feet in 6 directions 
(d) 3750 feet in 4 directions 


2 rating—(a) 2000 feet in all directions 
(b) 2000 feet in 8 directions 
(c) 2500 feet in 6 directions 
(d) 3000 feet in 4 directions 


The ratings of 3 and 4 were similarly added to. 


In 1933 the Airport Section was disbanded but, in the same 
year, another body began to direct its attention to airport problems 
as related to airline operation. This was the Air Line Inspection 
Service, and as a result of the study and efforts of this new service 
of the Bureau, and following conference with airline operators, 
there appeared on October 1, 1934, Aeronautics Bulletin No. 7-E, 
which contained this significant paragraph: 


“Terminal airports shall comply with minimum requirements as to 
standards for size, obstructions to light, etc. which will permit the safe 
operation of air line aircraft to be used.” 


This paragraph required a knowledge of certain aircraft per- 
formance figures which were not available to the Bureau as the 
regulation in effect up to that time did not require measurement 
of performance other than that sufficient to establish compliance 
with the airworthiness requirements. An attempt was made to 
remedy this situation by the drafting of Aeronautics Bulletin No. 
7-] which was first submitted to the industry for comment on 
March 6, 1936. This bulletin was never made effective, however, 
and its essential parts will appear on November 1 of this year in 
connection with the Airworthiness Requirements for aircraft. 

Meanwhile a revitalized Airport Section of the Bureau has 
taken cognizance of these problems, has developed suitable camera 
equipment never before available and is busily engaged in measur- 
ing accurately the everyday performance of modern air carrier 
equipment. 

There is also a comparatively new element in the problem. 
Modern multi-engine aircraft can fly with full load with any one 
engine inoperative provided that they have reached a certain mini- 
mum speed known, although inaccurately, as “single-engine speed.” 
(Older air carriers could not do this and were therefore quite 
vulnerable in the event of engine failure at any speed.) This single- 
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engine speed is unfortunately higher than take-off speed. In our 
desire to completely eliminate the hazard which has always been 
associated with engine failure during take-off, we should like to 
protect that brief interval between “take-off speed” and “single- 
engine speed.” The only way to do that is to provide enough 
airport space, so the airplane can land straight ahead in the event 
of engine failure during that time. A careful measurement of all 
of the maneuvers involved is obviously indicated and is vigorously 
proceeding. 

When these studies of actual aircraft performance are com- 
pleted, we shall have some tangible data to present and by which 
to offer some practicable airport rating standards. 


III. Tue Parties INVOLVED 


1. The Airline Operator. The parties involved in our 
problem are five in number. The first is the airline operator, who 
offers an air transport service for the convenience of the public 
and, if possible, for his own profit. Spurred on by very real fac- 
tors of competition, he attempts to take advantage of every new 
development in the field of modern aircraft. It is but natural for 


him to purchase larger and speedier equipment and no one regrets 
more than he the necessity to pass up important scheduled stops 
because of inadequate airport facilities. 

2. The Aircraft Manufacturer. The second party is the 
manufacturer of the aircraft who, until the present moment, has 
found that municipal airport spending would keep pace with the 
performance requirements of his greatest, and most luxuriously 
appointed, planes. His market has not been hampered by inade- 
quate port facilities and he has been worried only by an inability 
to fill delivery orders promptly. However, if he should build a 
craft too large to be landed at a sufficient number of airline stops 
to make for profitable operation, then his market will be immedi- 
ately affected by the falling demand from the airline operator. 
Here, then, is a very positive check to unlimited increases in air- 
craft size if not accompanied by proper performance characteristics. 

3. The Municipality. The third party is the municipality, 
which is master of its own transport destiny. It must gauge its 
airport facilities to the type of scheduled airline service it desires. 
Nothing is clearer than that the modified cow pasture of yesterday 
will not harbor the super air liner of tomorrow. And municipali- 
ties without adequate facilities will yield air transport service to 
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others with greater vision. Geographical advantages, long pre- 
served to some communities by virtue of location on navigable 
water or in accessible valleys for preferred rail routes, will not 
avail against the sky couriers who recognize no natural traffic 
barriers. 

4. The Post Office Department. The fourth party is the 
Post Office Department, which today provides the fundamental 
financial inducement to scheduled airline operation and which spe- 
cifies the type of equipment, the schedules, and service to be fur- 
nished upon specific routes and at specific stops upon such routes. 
This agency, alone, can order an airline to establish, or re-establish 
(when deemed safe by the Secretary of Commerce) air transport 
service into a community. No other agency, other than the airline 
itself, can provide such service. 

5. The Department of Commerce. The fifth and final 
party is the Department of Commerce, which certifies the airline 
operation as to its competency for scheduled service in mail, pas- 
senger, or express business (or in combination thereof), and which 
determines whether or not the airport facilities offered at any given 
place are suitable for the safe operation of a specified type of air- 
line equipment considered in conjunction with its crew and ground 
personnel and with its company operation and the other facilities. 

At some day in the near future, these five parties should be 
brought together, in friendly conference, to exchange ideas with 
respect to the future of commercial air transportation and its 
relation to municipal airports. Until they can all sit down together 
and discuss this matter frankly, the chaotic conditions of the 
present must continue. The Department of Commerce now stands 
ready to sponsor such a meeting and hopes to announce a specific 
date within the next few weeks. 


IV. Future TRENDS 


1, The Quest for Certainty. Today, we find a considerable 
spirit of unrest among municipal leaders. Lacking a definite stand- 
ard to rely on, and worried by forecasts of increased facility 
requirements, it is but natural that the uncertainties in the present 
situation should loom large. But we must not become so impatient 
for certainty as to lose a proper perspective. 

Our experience with other forms of transport shows us clearly 
that change is inevitable. We have seen flat-boats yield to side- 
wheelers, side-wheelers yield to river steamers, and ocean sailing 
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ships yield to steam liners. We have paid great sums for river and 
harbor dredging to accommodate boats of greater draft, and for 
better dockage facilities. Such changes came gradually, over a 
period of a hundred years. 

We have seen steam locomotives and their rail roadbed pro- 
gress over the period of a century from tiny models to the stream- 
lined deisel high-speed modern express train. Millions of dollars 
have been provided for depots to serve them—yet, again, the changes 
have been witnessed by so many generations as to be readily 
accepted. 

Within the past forty years, we have seen a gridiron of three 
million miles of improved highways supplant the roadways of the 
past to provide for an era of highway transportation, The changes 
here have come more quickly, but the future needs were always 
clear. 

By way of contrast, within a brief span of ten years, we have 
seen air transportation rise and mushroom in its tremendous and 
striking growth. Its demands have followed so swiftly upon each 
other and its future is so immeasurable as to leave us breathless. 
In our quest for certainty, however, let us not yield to the tempta- 
tion of those hurried decisions which will stifle the full and free 
development of one of our truly great socializing forces and na- 
tional assets—American Transport Aviation. 

2. Conclusion. In this brief resume, we have not found 
space to discuss the many problems incident to a Federal-State-and 
local sharing of municipal expense, or to the appropriate legal and 
economic spheres of each and the prevention of overlapping activi- 
ties. Instead, we have attempted to state clearly the important 
problem of airport size, explain its historical development, and 
indicate the positive steps now being taken to effect a practicable 
and early solution. I invite your continued splendid cooperation 
and support in the interests of a lusty, if troublesome, infant indus- 
try—whose promise of future national greatness should prompt us 
to an immedfately generous and patient indulgence—American 
Aviation ! 





THE FINANCIAL PROBLEMS OF THE 
MUNICIPAL AIRPORT* 


ALFRED MacDona.Lpt 


THE PROBLEM OF AIRPORT DEVELOPMENT 


The financial problem of the municipal airport is today the 
most serious airport problem which cities operating airports have 
to face. Since most of the airports which are used by commercial 
planes and which are located on federal airways are municipal 
airports, this financial problem of municipal airports will probably 
place a limitation on the size and performance of the airplanes of 
the future; for airplanes cannot operate safetly unless terminal fa- 
cilities are available which are adequate in size, safe with respect 
to landing area, and located at not too great distance apart. It is 
therefore very likely that the size and speed of the transport plane 
of tomorrow will depend on the size and standard of the municipal 
airport of tomorrow, and that the municipal airport situation will 
be an important factor in retarding or accelerating the growth of 
commercial aviation. Today the airplane itself has reached a stand- 
ard of development which is far ahead of the standard of develop- 
ment of the airports at which these planes must land. 

The municipal airports which cities have built in all parts of 
the country represent the investment of a huge amount of money, 
according to one authority, the sum of $400,000,000.00. Cities are 
still spending large amounts of money on their airports. Into the 
planning and development of these airports has gone the best 
talent, the best engineering ability and the best construction which 
cities have had to offer. Many cities have made their airport a 
sort of monument to commercial aviation and the citizens of those 
communities are very proud of their airport. In many cities the 
municipal airport ranks as one of the most expensive, single public 
improvements which the city has built. Cities built their airports 
as well as they knew and as well as they could foresee the future 
growth of aviation. In planning and constructing their airports 





*Address given at the Fourteenth Annual Meeting of the American Municipal 
Association, Blackstone Hotel, Chicago, Illinois, on October 15, 1937. 

Director and Executive Officer for the Board of Park Commissioners of 
the City of Wichita, Kansas, and in charge of the Wichita Municipal Airport. 
Wichita’s 640-acre Airport is one of the finest in the Nation. Mr. MacDonald 
has been continuously connected with the development of the Wichita Municipal 
Airport for a period of 10 years. 
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they were guided by standards set up by the Federal Government. 

During the period of the greatest airport development, an air- 
port one-half mile square, having an area of 160 acres, with landing 
strips twenty-five hundred feet long could qualify for the highest 
rating of the Department of Commerce. No one could then pre- 
dict the future development of the airplane but at that time there 
were many who felt that the landing areas of the future would 
be smaller instead of larger. 

However, quite the contrary is true. Instead of transport 
planes being able to land on landing strips twenty-five hundred 
feet long, the transport operators today are asking for landing strips 
three thousand to thirty-five hundred feet long and we are told 
that the kind of plane which will be in the air within the next 
few years may require landing strips more than thirty-five hun- 
dred feet long. Where airports which had an area of 160 acres 
were large enough five years ago, there must now be provided 
about five hundred acres for the new large transport planes. 

Many cities which bought and developed airport sites one-half 
mile square, airports which then qualified for the A-1-A rating, 
today find that their airport is too small and the improvements 
which they made are inadequate to meet the aviation needs of the 
immediate future. Some cities are confronted with the problem 
of abandoning their present airport with all of its improvements 
and acquiring a new site and improving it. Many other cities are 
finding it necessary to make large expenditures for new improve- 
ments on their airports if they are to serve as landing places for 
the new transport planes. 

The realization that has come to many cities that their siniaie 
are not qualified to meet the new demands of aviation is a sad 
blow to the citizens of those cities who only a few years ago voted 
large bond issues for the development of a modern airport. Many 
municipal airports were financed by boud funds and many of those 
bonds are still outstanding. There are a number of such cities 
which cannot now issue additional bonds for airport improve- 
ments because of statutory limitations, and even if they could, the 
taxpayers of those cities would not approve the issuance of addi- 
tional bonds for airport purposes. 

The burden falls especially hard on the smaller cities and on 
those cities which have but limited resources. Many such cities 
feel that they cannot spend any more money for airport improve- 
ments, yet they are confronted with the situation that unless they 
do make these needed improvements they will lose the benefits of 
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their present investment. They know that their city will be passed 
up by future transport schedules unless the required improvements 
are made. 

So the principal financial problem which cities owning munic- 
ipal airports are facing today is the problem of financing additional 
airport improvements so their airports can qualify as landing places 
for advancing aviation. 

But let us consider whether or not it should be entirely the 
obligation of a city to pay the whole cost of airport development 
and operation, and let us consider the purposes for which the 
transport planes which land on municipal airports are being used. 

The outstanding use of the large transport planes is for carry- 
ing the mail, and we all know that it is not possible for an air 
transport line to pay expenses unless it has a mail contract. Should 
it be the entire obligation of the local community to pay the whole 
cost of providing a terminal facility for the use of mail planes? 
Is not part of the responsibility of financing such terminal facilities 
a national obligation, especially when it is the mail-carrying planes 
which make it necessary to build hard surfaced runways and other 
expensive improvements? 

Municipal airports are a great asset to the national defense, 


but the new heavy type of army plane cannot land on many of our 
municipal airports. In a recent article in the New York Times, 
Major General Oscar Westover, Chief of the Army Air Corps, 
wrote: 


“The principal basis for defense against air attack is the network of 
civil airports extending into all the strategic areas of the continental U. S. 
It is fortunately situated in possessing, in most areas, an adequate number 
of civil airports for the purpose of defense.” 


Inasmuch as the municipal airports are so necessary to the 
national defense, should not the responsibility for developing those 
airports which have strategic military value be partly a national 
responsibility ? 

Transport planes which use municipal airports are carrying 
passengers from every part of the country. Is not it therefore a 
national responsibility to share the expense of financing airport 
improvements which are used by the flying public who do not live 
in any one locality but who represent the nation at large? 

So because municipal airports are largely used by the flying 
public, because they are terminal facilities for handling the United 
States mails, because they are so necessary to the national defense 
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and because they serve interstate commerce it would seem that it 
should be the responsibility of the Federal Government to assist 
in financing airport improvements, where airports are located on 
federal airways and especially where cities have reached their limit 
in providing airport terminal facilities. 

There are a number of precedents for such a policy, as for 
example, the appropriations by the Federal Government to the de- 
velopment of the rivers and harbors and appropriations to Federal 
Aid Highways. Other new modes of public transportation have 
had substantial help from the federal government in the past. 

The Federal Works and Federal Relief program have rendered 
splendid service to airport development projects but the present 
WPA program is not adapted to making such improvements as 
hard surfaced runways where a minimum expenditure is for ma- 
terial and a minimum expenditure is for labor. 


THE PROBLEM OF AIRPORT MAINTENANCE 


There is another financial problem which is becoming a serious 
one to municipal airports, and this problem involves the cost of 
maintenance and upkeep of municipal airports. At present there 
are few municipal airports which are self-sustaining and the cost 
of maintaining airports is increasing. Airports must be lighted at 
night if they are to be safe for landing. Airports serving the air- 
lines must furnish the highest standard of public service for airline 
passengers. The matter of traffic control at airports is becoming a 
serious problem and this need will doubtless put an additional 
burden of expense on municipal airports. 

Taxpayers of cities will not indefinitely approve of substan- 
tial annual tax levies to make up large deficits incurred by the 
operation of municipal airports. 

Of course airports receive some income which partially off- 
sets the cost of operation, such as payments for transport lines for 
landing privileges, payments for concessions, rentals, etc. But only 
in rare cases does this income equal even the cost of operating 
the airport let alone paying anything on depreciation, interest on 
outstanding bonds, etc. 

One of the items of expense which airports are required to 
assume is the cost of providing departments of the Federal Gov- 
ernment with office space and facilities for which the Govern- 
ment pays nothing. It would seem fair to expect the Federal 
Government “to pay its way” at municipal airports as other users 
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of the airport facilities pay for office space and the facilities which 
they use. 

One of the heaviest expenditures at many airports is the 
cost of lighting. All airports on Federal Airways where there are 
night operations are required to maintain lights on all obstructions 
and they are required to also burn their boundary lights much of 
the night. 

With respect to this heavy expense of lighting airports I 
would like to quote from the report of the Federal Aviation Com- 
mission, published in January, 1935: 


“The Federal Government now lights . . . almost 19,000 miles of air- 
ways. . . . The provision of lights at airports appeals to us as presenting a 
perfectly valid analogy with the provision of harbor lights and buoys... . 
We are proposing that the Federal Government assume the responsibility 
for the installation cost of new lighting and for a part of the maintenance 
cost at any field . . . performing a function which justifies keeping it in 
condition for night use in the general interest.” * * * 

“. . . The cost of maintenance of such lighting equipment . . . should 
be shared by the Federal Government and the appropriate local agency.” 


In conclusion it may be stated that cities are disappointed in 
the benefits they expected would result from the development of 
an airport. Many of them question as to whether or not the bene- 
fits accruing to their cities by reason of their airport development 
is proportional to the cost of the development of their airport. 
They feel that cities have assumed a larger share of the expense 
of the construction and maintenance of terminal facilities for the 
Federal Airways than is fair and equitable. Many such cities feel 
that when they have financed the construction of an airport which 
is of suitable size and of a standard that will qualify for local and 
intra-state air traffic then they should have some help in financing 
additional improvements and construction if such are needed so 
the airport may qualify as a landing place for heavy mail planes, 
for army planes and for interstate traffic. The demands upon air- 
ports are constantly increasing with a proportional increase in the 
cost of maintenance. 

A recent editorial from the Engineering News Record indicates 
the trend of thought in this respect. The first paragraph of this 
editorial is as follows: 


“Hundreds of cities throughout the country are in a dilemma over their 
airports. Having spent large sums of their own money and, more recently, 
of federal relief-work money, they find that their airport facilities still are 
inadequate, prospectively if not actually. Two or three years hence, it is 
predicted, planes will weigh 20 tons instead of 10; they will take off faster; 
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they will land blind, on flatter angles; they will have wider wing spreads; 
they will come in and take off more often and with more passengers. But 
will they? And if they do, where is the money coming from to pay for these 
airports of the future? These are the horns of the dilemma which are 
prodding city officials and airway authorities alike, because it is recognized 
that most of our present airports are white elephants, providing no return 
on the investment and giving only mediocre service to the airplane.” 


The above editorial also represents the opinion of many city 
officials with respect to Municipal Airports. 

Therefore as a means of meeting this condition the following 
suggestions are offered: 


1. That financial assistance from the Federal Government be 
made available to cities operating airports located on Fed- 
eral Airways for the development of such airports on a 
similar basis to Federal Aid to highways, river anl harbor 
development, etc. 

That Congress be urged to pass Bill H. R. 6972, introduced 
by Congressman Dingell of Michigan which is a bill to au- 
thorize the Federal Government to share with the various 
states, counties and municipalities, the cost of constructing 
and improving airports. 

That the Federal Government pay for services rendered by 
airports and facilities it uses at airports on the same basis 
as other users. . 

That the Federal Government assume a portion of the ex- 
pense of lighting municipal airports which are located on 
Federal Airways where such lighting is required for the 
general aviation interest. 

That definite action be taken on the recommendation of the 
American Municipal Association asking for a determination 
of Federal and inter-state values of municipal airports and 
the determination of financial responsibility of the various 
beneficiaries of such airports to the end that the expense of 
the development and operation of municipal airports will 
be shared on a more equitable basis by those receiving the 
benefits from such airports. 


Unless cities can soon obtain outside financial help toward the 
cost of constructing and maintaining municipal airports located on 
federal airways, we may expect that the development of airports 
will lag far behind the general development of aviation, which is 
sure to retard the progress of air transportation and the aviation 
industry in general. 





REGULATION OF AIR NAVIGATION 
IN VENEZUELA 


James L. Brown* 


The present law which regulates civil aviation in Venezuela 
was enacted on October 16, 1936, and replaces the former legis- 
lation of July 25, 1930. 

Until 1925 when a German hydroplane visited Venezuela there 
was very litttle development of aviation in that country. The first 
regular mail and passenger service was established by a French 
company in April, 1930. The Pan American Airways, Inc., estab- 
lished a mail and passenger service to Venezuela in May of the 


same year. 

While the new law places civil aviation under the jurisdiction 
of the Ministry of Communications, a post recently created in Vene- 
zuela, close contact in matters of aviation is to be maintained with 
the Ministry of War and Marine? under whose direction military 
aerial navigation is placed.* In drafting regulations the Ministry 


of Communications will consult with the Ministry of War and 
Marine in those matters relating to national security.* 

Civil aviation is stated to include aerial transportation of per- 
sons as well as mails and other objects whether such transportation 
is gratis or subject to a charge. It includes the use of aircraft for 
purposes of advertising, exhibition, sport, photography, photometry, 
and for any commercial purpose whatsoever.° 

Atmospheric space is not susceptible of private ownership,® 
complete sovereignty over atmospheric space above land and terri- 
torial waters being exercised by the Republic.’ 

The law establishes an Office of Aeronautics under the Ministry 
of Communications which is charged with the administration and 
supervision of matters relating to civil aeronautics.® 

The supervision which will be exercised over civil aviation 
includes : 





* Of the Bar of North Carolina; Professor in law of Industrial Property, 
Washington College of Law; author of Industrial Property Protection Through- 
out the World; and Regulation of Air Navigation in The Irish Free State, 8 
Journal of Air Law 204 (1937). 

. GACETA OFICIAL, October 28, 1936. 
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(a) The inspection of books aboard airplanes and the docu- 
ments thereof and those of the crew. 

(b) Determination of the advisability of subsidizing existing 
or potential air lines. 

(c) Declaration of air lines engaged in general service as 
public utilities. 

(d) Decision as to the admissibility of foreign certificates 
of aerial navigation and qualification. 

(e) Approval of rates and other charges, and security bonds 
of public air navigation services. 

(f) Issuance of orders requiring the landing and capture of 
foreign aircraft not equipped with required radio apparatus. 

Decisions on (b), (c), and (d) must be approved by the Fed- 
eral Executive (The President) at a cabinet meeting.® 

The law grants authority for the establishment and mainte- 
nance of schools of civil aviation.’° 


Air Service Lines 


The Ministry of Communications may negotiate agreements 
for the operation of air lines and if these are favorably reported 
on by the Ministry of War and Marine, the Federal Executive 
will order their establishment. These agreements may not cover 
2 period of operation in excess of five years but they may be re- 
newed. They must contain provisions for the training of person- 
nel for use in military aviation and be reported upon annually to 
the Legislature." 

Air lines are classified for State, general, or private service.” 
Those lines intended for State service must be operated by govern- 
ment personnel and equipped with government apparatus and ma- 
terial. They may only be used for official service.’ Lines devoted 
to General service are engaged in the public transportation of pas- 
sengers, mail, and merchandise while those devoted exclusively to 
the service of private individuals or companies are designated 
private lines. 

The Government may form corporations to establish and oper- 
are general service lines subscribing 51% to their capital.’ 

General service lines which use Venezuelan planes exclusively 
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may be declared by the Federal Executive to be public utilities. 
However, those lines which are not declared public utilities may, 
if authorized, engage in the transportation of passengers, mail, and 
merchandise.’® 

The Government may subsidize any line engaged in general 
service in exchange for facilities to train Venezuelan aviation per- 
sonnel or for any other advantage.’” 


Airport and Airdrome Facilities 


Airports are styled as land, water, or mixed and these may be 
either official or private. Official airports are either civil or military 
and are the property of the government under the jurisdiction of 
the Federal Executive. Private airports are subject to the super- 
vision and control of the government through the Ministries of War 
and Marine and of Communications and may be used by military 
airplanes without any remuneration to their owners.’® 

The Federal Executive is empowered to establish such airports 
as he may deem necessary and to appoint the public officers required 
for the clearance of airplanes.’® 

In time of peace military pilots in using civil airport facilities 


must be guided by the rules governing civil aviation. Any infrac- 
tions of such rules may be the subject of complaint to the Ministry 
of War and Marine by the Ministry of Communications.” 

Civil aerodromes may not be used for service until authority 
therefor has been granted by the Ministry of Communications. This 
authority will only be granted after the aerodrome has been in- 
spected and found to meet the requirements of the law.”? 


Requirements Respecting Airplanes 


Airplanes are stated to include all apparatus capable of trans- 
porting persons or objects by air. If not used for military purposes, 
they are subject to the provisions of law regulating civil aviation.” 

Hydroplanes and amphibions while resting or moving on the 
water or being carried on the water are subject to the laws govern- 
ing maritime navigation.?* 

Airplanes used by national or foreign airlines must be air- 
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worthy in order to safeguard the life of persons to be transported 
therein. In order that records may be maintained with regard to 
replacement requirements of those airplanes which have reached a 
maximum of service, their owners must furnish a manufacturer’s 
certificate of service qualification and durability.™ 

Only those airplanes which are owned by Venezuelan indi- 
viduals or companies or which are so considered may be matricu- 
lated in the register as Venezuelan.” 

Those airplanes which are registered in another country may 
not be registered in Venezuela until the foreign registration has 
been cancelled. However, due record must be made of every 
airplane engaged in service in Venezuela,”” and this record must be 
made whether the service is regular or irregular.”® 

There is maintained in the Office of Aeronautics a book in 
which is recorded all airplanes in Venezuelan territory, whether 
in use or in warehouses or repair shops.”® 

All Venezuelan airplanes with the exception of those classed 
as military, must be registered.*° Airplanes to be considered as of 
Venezuelan nationality must be accordingly recorded in the Aerial 
Register.** 


Title of Ownership 


The ownership of airplanes is conveyed by a public deed, which 
must be recorded in the Register of Inscription with appropriate 
note as to whether it is of Venezuelan or foreign nationality.*? 


Radio Equipment 


In addition to the required books which must be carried by 
every airplane which flies within Venezuelan territory,** those air- 
planes which are used in regular and continuous passenger service 
must be provided with complete radio equipment. 


Transportation of Mail 


Mail may only be transported by airplanes duly authorized for 
that purpose.*® 
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Transportation of War Material 


Transportation of war material by means of civil aircraft may 
only be made by the Ministry of War and Marine. 

Explosives may only be transported upon authorization of the 
Ministry of War and Marine. Aircraft carrying explosives may 
not fly over inhabited localities and may not carry passengers dur- 
ing the same flight. Each member of the crew of aircraft carrying 
explosives must be notified thereof before departure of the plane. 

Firearms and cartridges may only be transported by aircraft 
through the mails or by delivery to the airport where they will be 
packed and sealed and delivered to the pilot, who will upon the 
termination of the flight, deliver them to the consignee.*® 


Transportation of Photographs and Photographic Material 


Photographs may only be taken by the official services of aerial 
photography and photometry. Private individuals may upon pay- 
ment of the prescribed charges obtain photographs through these 
official services. 

Aerial transportation of photographic apparatus of any kind 
whatever may only be made through the mails or by delivery by 
the sender at the airport of departure where it will be packed and 
sealed for delivery to the pilot for delivery to the consignee at the 
termination of the flight.** 


Rules of Flight 


Venezuelan or foreign aircraft may, in time of peace, fly over, 
land, and depart from the territorial confines of the country in 
accordance with the provisions of law.*® The government may 
deny this privilege to foreign aircraft when it so desires.*° 

Venezuelan aircraft will not be allowed to engage in air navi- 
gation except where authorized to do so by a general or special 
permit from the Federal Executive issued through the Ministry 
of Communications and based upon a report from the Ministry 
of War and Marine. 

Foreign aircraft, whether official or private, must comply with 
the provisions of Venezuelan laws unless provision is made other- 
wise in conventions to which Venezuela is a party.*° 
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The Federal Executive may reserve. at any time, for Vene- 
zuelan aircraft exclusive internal transportation service. A clause 
to that effect will be considered as incorporated in every contract 
entered into with foreign companies engaged in internal air trans- 
port service. Accordingly, such Executive action will not give rise 
to any claims on the part of foreign companies engaged in internal 
service.* 


Border Points of Entry and Departure 


“Aircraft may only enter and leave the national territory at 
those border points fixed by the Federal Executive.*? 


Clearance of Airplanes 


Customhouse officials and police authorities are required to give 
preference to the clearance of airplanes upon arrival and depart- 
ure. 

Unless otherwise provided for in specific regulations relating 
to the requirements for clearance of cargo and passengers trans- 
ported by airplane engaged in import and export traffic, the provi- 
sions of customs, fiscal, sanitary and police laws and regulations 
established for ordinary navigation will be extended where appli- 
cable to aerial navigation.** 

Airplanes flying between points in Venezuelan territory need 
only be cleared by the civil authority at the point of departure. 

Airplanes of companies which have entered into contracts with 
the Federal Executive, are required only to have the proper flight 
permit for each passenger in order to start their flight.*® 


Customs Duties Exemptions 


The Federal Executive may grant to aerial navigation lines, 
established in Venezuela, an exemption from the payment of cus- 
toms duties on material, apparatus, and fuel employed in their 
flights not exceeding 50%.** 


Permit for Flight Required 


Airplanes which cross the national territory in flights which 
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are not of a regular or continuous service must have a special per- 
mit therefor.*” 

Foreign airplanes, except those which are official planes, which 
fly over national territory in a flight which does not constitute a 
regular continuous service must be provided with a special permit 
which must be presented to the authorities for inspection on 
demand. This permit may be obtained from the Office of Aero- 
nautics upon request. In addition to this permit the plane must be 
provided with its charter, and such books and documents as may 
be required by the laws of the country of nationality of the plane. 
Airplanes which are not provided with these documents are sub- 
ject to confiscation upon proof that they have been lost.** 


Certificates of Navigation 


Every airplane, with the exception of those belonging to the 
army, which flies over national territory must be provided with a 
certificate of navigation.*® 

The Ministry of Communications acting under the direction of 
the Federal Executive, issued an order as of May 26, 1937, to the 
following effect: 


* Certificates of navigation issued to aircraft and flight certificates issued 
to pilots by foreign governments, will be recognized in Venezuela for the 
length of time and under the conditions they were acquired in the country of 
origin, with respect to airplanes and pilots who cross the national territory 
in transit or in regular flights or on an international route. However, the 
provisions of this order do not exempt the airplane or its personnel from 
the provisions of the law requiring the inspection of their books and 
documents. 


Foreign Official Airplanes 


Unless otherwise provided in conventions, official foreign air- 
planes may not fly over Venezuelan territory without a special 
permit from the Venezuelan Government or an invitation from the 
competent Venezuelan authorities, which must be agreed to by the 
Ministry of War and Marine.*° 


Safety Requirements 


All aircraft may be obliged to land for reasons of public safety, 
and this must be done just as soon as the Venezuelan authorities 
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give the order by making the proper signal,>1 and they may not 
fly over cities at a lesser height than that necessary to enable them 
to land outside the city in case of emergency.*? Aircraft will be 
prohibited access to those zones which for military reasons or for 
public safety are so designated by the Federal Executive. 


Entering Forbidden Zones 


The Ministry of War and Marine is empowered under the 
law to take necessary measures in order to effect the landing and 
capture of any airplane which crosses Venezuelan frontiers or 
established military zones without a special permit.™ 


War and Emergency 


The Federal Executive may in case of war or threat to the 
public peace, or when deemed necessary for protection of the public 
health, suspend totally or partially existing transit of aircraft and 
establish an alternative route of transit as well as landing or alight- 
ing points. Failure to comply with orders issued in this regard 
will result in confiscation of the aircraft and the imposition of a 
fine upon the guilty person ranging from 500 to 20,000 bolivares.™ 

War material is deemed to include aircraft, and their acces- 
sories, instruments, machines, apparatus, tools, documents and 
everything contained in the aircraft regardless of origin or the 
purpose for which they are intended. In case of war they may 
be subject to expropriation, internment, or destruction. 


International Flight Permit Requirements 


The owner or pilot of an airplane, which does not belong to 
regular lines, who intends to engage in an international flight must 
apply for a permit therefor to the Ministry of Communications, 
giving the object of the flight, route, the names of persons to ac- 
company the pilot, and all other details and circumstances of the 
flight. The Ministry may grant the permit providing the machine 
and the flyers are sufficiently qualified to make the flight.*’ 
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Liability for Damage 


The carrier is liable for damages resulting from injuries to 
passengers and to cargo. However, there may be a limitation of 
its responsibility in this regard upon proof that it complied with all 
requirements of the law and took appropriate precautions to avoid 
the injury.*® Under the same conditions it is liable for damages to 
passengers and cargo occasioned by the crew.*® 

The amount of damages for which the carrier is liable for 
injury to a passenger may not exceed twenty thousand bolivares. 
The liability in connection with injury to cargo is determined ac- 
cording to the provisions of the Civil Code governing maritime 
transportation. The passenger or shipper may upon payment of 
an increased premium agree on a greater indemnity.® 

The carrier is liable for damages caused by injury to persons 
or objects on land or territorial waters. Damages in such cases 
will be governed by the provisions of law pertinent to the subject.* 


Liability with Respect to Mail 

The liability of the aircarrier with respect to the transporta- 
tion of mail by air is limited to that assumed by the Postal Author- 
ity with the public in accordance with the provisions of the Postal 
Regulations.® 

Liability of Crew and Passengers 

Members of the crew and passengers of airplanes are crim- 
inally and civilly liable for losses and damages which they cause 
in throwing objects from the said airplanes. 


Throwing Ballast from Airplanes 


When proper precautions are taken, ballast consisting of mate- 
rials which may do no harm to persons or properties on the ground 
below may be thrown from airplanes in case of emergency or dan- 
ger justifying such action.“ 


Actions for Damages 


In case of death of a passenger, due to an airplane accident, 
the filing of a suit for damages shall devolve upon the heirs.°° 
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Actions for aerial losses and damages are debarred one year 
after the act that causes them." 

All suits arising from an aerial transportation contract shall 
be under the jurisdiction of the Courts of Venezuela. 


Penalties 


Violations of the provisions of this law, unless otherwise pro- 
vided for therein, will be punished with a fine of from 500 to 10,000 
bolivares or proportional imprisonment in addition to the with- 
drawal permit of navigation from the guilty owner or company.®* 
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EDITORIALS 


EDWARD C. SWEENEY, ASSOCIATE EDITOR OF 
THE JOURNAL OF AIR LAW 


Effective May 15, 1937, Editor-in-Chief Howard C. Knotts 
announced the appointment of Mr. Edward C. Sweeney of Rock 
Island, Illinois, to the position of Associate Editor of the JourNAL 
or Air Law, to have charge particularly of editing the various 
departments of the JouRNAL. 

Mr. Sweeney is a graduate of Williams College, Williamstown, 
Massachusetts, and of Northwestern University School of Law. 
While an undergraduate in the Law School, he became associated 
with the JouRNAL and attended the first Summer Air Law Institute 
and the First National Legislative Air Conference, held at Chicago 
in 1930, and in 1931 was awarded the Air Law Institute Fellowship 
to pursue one year of research work in air law at the Air Law 
Institute under the direction of Mr. Fred D. Fagg, Jr., now Di- 
rector of the Bureau of Air Commerce. During this year he pre- 
pared an extensive treatise on the subject of “Adjusting the Con- 
flicting Interests of Landowner and Aviator in Anglo-American 
Law,” which was published in 3 JouRNAL oF Arr Law, 329 and 531, 
and was awarded the degree of Master of Laws by Northwestern 
University. Mr. Sweeney has been associated with the Illinois 
Aeronautics Commission since its inception in 1931 as an Inspector 
assigned to legal matters, and is also at this time Secretary of the 
Section on Aeronautical Law of the Illinois State Bar Association. 
In 1932 Mr. Sweeney was appointed an Assistant Professor of Law 
at the University of Louisville, Louisville, Kentucky. Since 1933 
he has engaged in the general practice of law in Rock Island, 
Illinois, and is a junior partner in the law firm of Eagle & Sweeney 
and Secretary of the Rock Island Title & Abstract Company. 

Mr. Sweeney has retained an active interest in the JOURNAL OF 
Arr Law and in aviation law. In the spring of 1935 he was engaged 
by the American Law Institute as assistant to Mr. William A. 
Schnader of Philadelphia to prepare a memorandum on the sub- 
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stantive law of air flight and to make recommendations to the joint 
committee of the American Law Institute, the National Confer- 
ence Commissioners on Uniform State Laws, and the American 
Bar Association, to furnish the committee a background of Ameri- 
can law to assist in preparing what is now known as Tentative 
Draft No. 1, Uniform Law of Airflight. 





STATE REGULATION 


THE UNIFORM STATE AERONAUTICAL CODE 
TENTATIVE DRAFT NO. 2* 


To the National Conference of Commissioners on Uniform State Laws: 

During the past year your Committee has continued in the work of pre- 
paring the remaining parts of the proposed Uniform Aeronautical Code. 

We have been working jointly with the American Law Institute and with 
the Committee on Aeronautical Law of the American Bar Association. 

During the year, three joint meetings were held at Philadelphia. They 
were attended by advisers representing the Institute and by members of the 
Committees of the Conference and of the Bar Association. These meetings 
were held on February 12, March 19 and July 17, 1937. 

In addition, two conference meetings were held to afford an opportunity 
to aviation insurance underwriters and others to express their views regard- 
ing the proposed legislation. One of these meetings was held in New York 
on January 16, 1937, and the other at Chicago on January 23, 1937. 

Our work progressed to a point where the members of the three cooperat- 
ing bodies felt it advisable to present drafts of our work to the annual meet- 
ing of the American Law Institute at Washington, D. C., on May 8, 1937. 

The drafts presented were as follows: 


AN ACT 


DEFINING THE LIABILITY OF THE OWNERS AND OPERATORS OF AIRCRAFT FOR 
INJURY OR DAMAGE INFLICTED THEREBY TO PERSONS OR PROPERTY; AND TO 
MAKE UNIFORM THE LAW WITH REFERENCE THERETO. 


Be it enacted, etc. 


§1. Derrnitions. Unless the context indicates a contrary intention, 
when used in this act: 

(a) “Aircraft” means any contrivance now known or hereafter in- 
vented, used, or designed for navigation of or flight in the air. 

(b) “Land” means the surface of the earth, and includes both ground 
and water. 

(c) “Operator” means the individual (ordinarily the pilot) who is in 
east physical control of the movement of aircraft during or incidental to 
ight. 

(d) “Owner” means the person whose consent is necessary for the 





* Report of Special Committee on Uniform Aeronautical Code of the Na- 
tional Conference of Commissioners on Uniform State Law, working jointly 
with the American Bar Association Committee on Aeronautical Law and the 
American Law Institute. Presented to the National Conference of Commis- 
sioners on Uniform State Law at its forty-seventh Annual Conference at 
Kansas City, Missouri, September 20-25, 1937. 

Members of the Special Committee on Uniform Aeronautical Code are: 
William A. Schnader, Chairman, Robert T. Barton, Jr., Robert K. Bell, George 
G. Bogert, Henry C. Mackall, J. Purdon Wright, John Carlisle Pryor. 

Tentative Draft No. 1 was presented at the annual meeting of the American 
Law Institute in Washington, D. C., on May 8, 1937. As a result of the criti- 
cisms and suggestions offered at that meeting, the Special Committee decided 
to rearrange the material contained in the draft of the “Uniform Aviation 
Liability Act’ and to add a number of new provisions now incorporated in the 
present Tentative Draft No. 2. 

For a criticism of the first Tentative Draft see: John H. Wigmore, “The 
Uniform State Law Draft,” 8 JouRNAL oF AiR LAW 359 (1937). 
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operation of an aircraft. The person in whose name an aircraft is registered 
with the Department of Commerce of the United States shall be prima facie 
the owner thereof. Unless he is the person actually causing the aircraft to 
be operated, the holder of the title shall not be deemed the owner during a 
bona fide lease or bailment to another, nor shall a mortgagee, conditional 
seller, trustee for creditors, or other person having a security title only, be 
deemed the owner. A person shall not be deemed the owner if the aircraft 
has been taken from his possession without his consent or acquiescence. 

(e) “Passenger” means any individual in, on or boarding an aircraft for 
the purpose of riding therein or alighting from the aircraft following a flight 
or attempted flight therein excluding, however, any individual operating the 
aircraft as a pilot or serving as a member of the crew of the aircraft. 

(f) “Person” means any individual or any corporation or other associa- 
tion of individuals. 

(g) “Personal representative’ means executor, administrator, depen- 
dent, guardian, or any other person entitled by statute to maintain an action 
for another’s injury or death, or entitled, either at common law or by statute, 
to recover for damage to another’s property. 

(h) “Public aircraft” means an aircraft owned or operated by the gov- 
ernment of a foreign nation, of the United States, of the District of Colum- 
bia, or of any state, territory, or insular possession of the United States, 
while in use for an essentially governmental purpose. 

(i) Unless the context indicates a contrary intention, the singular shall 
include the plural and the masculine gender shall include the feminine and 
neuter genders. 


§ 2. Liapitity ror INJURIES TO INDIVIDUALS AND PROPERTY ON THE LAND. 
(a) For injuries within the state to individuals or property on the land, the 
owner of any aircraft, except a public aircraft, shall be liable, regardless of 
negligence, to those, or to the personal representatives of those, injured in 
person or property, by the ascent or descent or attempt to ascend or flight or 
other movement of an aircraft, or by the falling or dropping of any object 
therefrom, unless the injury was caused by the wilfull misconduct of the party 
injured in person or property, as follows: 

(1) For personal injury or death, to the extent of the actual damage, 
but not exceeding ten thousand dollars ($10,000) for injury to or death of 
any one individual, and not exceeding maximum amounts, varying according 
to the horsepower of the aircraft, for injury to or death of any number of 
individuals in any one accident, as follows: 

Horsepower Maximum Amount 


(2) For property damage, to the extent of the actual damage, but not 
exceeding five dollars ($5.00) for each pound of the weight of the aircraft 
fully loaded, and not exceeding a maximum of one hundred thousand dol- 
lars ($100,000). 

(3) For the purposes of this Section, the horsepower or weight fully 
loaded of an aircraft as stated in the application for registration filed with 
the Bureau of Air Commerce of the Government of the United States shall 
be conclusive; and a photostatic copy, duly certified, of such application 
shall be received in evidence in the courts of this state. In order to limit his 
liability under this Section, the burden of proving the horsepower or the 
weight fully loaded of an aircraft shall be upon the owner thereof. 

This Section shall not impose liability for injuries to or death of 
passengers, or of employees of the owner of the aircraft, or for loss of or 
damage to baggage, personal effects or goods on the aircraft at the time of or 
immediately prior to the accident. 

(c) Any person or his personal representative may elect, notwithstand- 
ing the provisions of this Section, to seek to recover from the owner of an 
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aircraft for negligence resulting in injury to individuals or property on the 
land, but in any proceeding to impose liability otherwise than under this 
Section such person or his personal representative must prove affirmatively 
the cause of the accident and that it was caused by the negligence of the 
owner or of his agent. 


§ 3. Liapitity For INjuRY TO OR DEATH OF PASSENGERS—AIRCRAFT 
CARRYING PASSENGERS FOR COMPENSATION. (a) Except as provided in Sub- 
section (b) of this Section, the owner of aircraft carrying passengers for 
compensation shall be liable, regardless of negligence, in the following 
amounts, for injury within this state to a passenger or death resulting 
therefrom, from any cause, unless the injury or death shall be shown to have 
been caused by the wilfull misconduct of the passenger who or whose per- 
sonal representative is making claim; and a passenger or his personal repre- 
sentative shall be limited in recovery, to the following amounts: 

For death, permanent total disability, the total and permanent loss of the 
sight of both eyes, or permanent loss of the use of both hands or permanent 
loss of the use of both feet, or permanent loss of the use of one hand and 
one foot, or permanent loss of the use of one hand and the total and perma- 
nent loss of the sight of one eye, or permanent loss of the use of one foot 
and the total and permanent loss of the sight of one eye, ten thousand 
dollars ($10,000) ; 

For permanent loss of the use of one hand, five thousand dollars 
($5,000) ; 

For permanent loss of the use of one foot, five thousand dollars 
($5,000) ; 

For the total and permanent loss of the sight of one eye, three thousand 
dollars ($3,000) ; 

For temporary total disability or permanent or temporary partial dis- 
ability, or disfigurement or any other injury except those occasioned by the 
loss of members or sight as previously specified, the injured party’s actual 
loss not exceeding five thousand dollars ($5,000). 

(b) Any owner of an aircraft carrying passengers for compensation 
through or within this state may elect to establish a higher schedule of lia- 
bilities for injury or death which may vary according to the rate of com- 
pensation paid, and in such event the owner shall be liable, regardless of 
negligence, in the amounts stipulated in such schedule according to the higher 
rate paid; but any agreement to lessen the liabilities imposed by this Section 
shall be void as applied to injuries within this state or death resulting 
therefrom. 

(c) Any owner of an aircraft who has established a higher schedule of 
liabilities as provided in the preceding subsection, shall keep a record of the 
name and address of every passenger who pays a rate imposing liabilities 
exceeding those specified in this Section, and shall furnish to every such 
passenger written or printed evidence of the payment of such rate. Such 
record shall be open to public inspection and the original or a photostatic copy 
thereof shall be received in evidence in any action brought in this state to 
recover under this Section. 


§4. LiapiLity ror INJuRY TO OR DEATH oF PASSENGERS—AIRCRAFT Not 
CARRYING PASSENGERS FOR COMPENSATION. The owner of aircraft not carry- 
ing passengers for compensation shall be liable for injury within this state 
to a passenger or death resulting therefrom, from any cause incident to the 
operation of aircraft, if such injury or death was caused by the negligence 
of the owner or his agent, to the extent, if any, to which the owner of an 
automobile is liable for injury within this state to a passenger not for 
compensation or death resulting therefrom. 


§5. LrapiLiry ror BAGGAGE, PERSONAL Errects AND Goons. (a) Before 
the commencement of flight, the owner of aircraft carrying passengers or 
goods for compensation, shall provide the passenger or the shipper of goods 
with a blank upon which the passenger or shipper of goods shall specify in 
writing the actual value of the passenger’s baggage and the clothing and 
other effects on his person, or the shipper’s goods, and the passenger or 
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shipper shall not thereafter be permitted to claim that the baggage, personal 
effects or goods were of a higher value. 

(b) The owner of the aircraft may refuse to carry any passenger unless 
the passenger specifies in writing on the form supplied to him for the pur- 
pose, the actual value of his baggage and of the clothing and other effects on 
his person; and the owner of the aircraft may refuse to carry goods unless 
the shipper similarly specifies the actual value thereof. 

(c) Upon the failure of the owner to obtain from the passenger or 
shipper a specification in writing of the value of the baggage, personal effects 
or goods, there shal! be no limitation upon the right of the passenger or 
shipper to prove the actual value of the baggage, personal effects or goods. 

(d) The owner of aircraft may establish and collect rates varying 
according to the value of baggage, personal effects or goods, as specified in 
writing by the passenger or shipper, the minimum rate being based upon bag- 
gage, personal effects or goods of the value of one hundred dollars ($100). 

(e) For loss of or damage to baggage, personal effects or goods, the 
owner of aircraft shall be liable, regardless of negligence, in the amount of 
the loss actually proved by the person entitled to collect damages, but not 
exceeding the value specified. 

({) For delay in the delivery of baggage or goods, the owner of air- 
craft shall be liable for negligence, to the person entitled to collect damages, 
to the extent of the actual loss, not exceeding the value specified. 


§6. CoLLisIon oF ArrcRAFT. (a) Except as otherwise in this Section 
provided, the liability of the owner or the operator of one aircraft to the 
owner, operator or passenger of another aircraft or his personal representa- 
tive, for damage, injury or death caused by collision within this state on land 
or in the air, or to the owner or shipper of goods on another aircraft, dam- 
aged or destroyed by such collision, shall be determined by the rules of law 
applicable to collisions on land. 

(b) If a collision within this state is due to negligence of two or more 
aircraft involved therein, the liability of the owner of each aircraft for 
damages caused to another aircraft, or to goods on another aircraft or to 
individuals and property on the land, shall be in proportion to the degree 
of negligence shown; but if such proportion cannot be established, or if the 
degrees of negligence appear to be equal, the liability shall be shared equally. 

(c) The owner of each aircraft carrying passengers for compensation 
involved in a collision within this state, shall be liable for injuries to or 
death of his own passengers in accordance with the provisions of this act 
relating to liability to passengers, but such owner may proceed against the 
owner of any other aircraft involved in the collision, for negligence, to 
recover the amounts paid to his passengers. His recovery in such case shall 
be in proportion to the degree of negligence shown, as in the preceding 
Subsection. 

(d) In a suit by such owner’s passenger or his personal representative 
against the owner or operator of another aircraft to recover damages for 
personal injury or death, it shall be necessary for the plaintiff to prove 
negligence; negligence shall not be presumed from the happening of the 
accident; and in the event of a recovery, the defendant shall be credited on 
account of the judgment against him with the amount, if any, paid or payable 
under the provisions of this act to the passenger or his personal representa- 
tive by the owner of the passenger’s aircraft. 

(e) This Section shall not require any plaintiff to proceed against the 
owners of colliding aircraft jointly, but if he proceeds against the owner 
of only one aircraft such owner may bring an action for contribution, in 
accordance with the provisions of this Section, against any or all of the 
other aircraft involved in the collision. 


§7. AssuMpPTIon oF Ltapitity. No owner shall operate or permit to 
be operated, an aircraft, except a public aircraft, over land in this state 
unless such owner assumes the liabilities imposed by this act; the assump- 
tion on the part of the owner of such liabilities shall be conclusively pre- 
sumed from the fact of flight over the land of this state. 
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§ 8. Service oF Process on Non-REsIpents. Every non-resident owner 
or operator of an aircraft is conclusively presumed by the fact of flight over 
land in this state to have constituted the [Secretary of State] his agent for 
the service of process in any action brought against him by any person to 
recover for injury, death or damage resulting from such flight within this 
state. But such service shall not be complete until the plaintiff shall have 
filed with the [Secretary of State] an affidavit that he has mailed to the 
registered owner of the aircraft at the address stated in the owner’s regis- 
tration a notice, of which a copy shall be attached, that suit has been insti- 
tuted and that process is being served upon the [Secretary of State]. 


§9. ProcepuRE FOR ENForcinG LiABILity REGARDLESS OF NEGLIGENCE FOR 
INJURIES TO PERSONS AND PROPERTY ON THE LAND. (a) The liability regard- 
less of negligence imposed by this act for injuries to individuals and property 
on the land shall be enforceable only in an action instituted in the court, within 
the time, and in the manner, hereinafter in this Section specified. 

(b) Unless all claims have been sooner settled, within sixty (60) days 
after the happening of any accident resulting in injury within this state to 
an individual or property on the land, the owner of the aircraft involved in 
such accident shall file in the court of [common pleas] of the [county] in 
which the accident happened, a statement setting forth the time and place 
of the accident, the name of his insurer, and the names and addresses, as 
far as he has been able to ascertain them, of the persons injured in person 
or in property, excluding passengers and employees of the owner on the 
aircraft at the time of the accident. A copy of the owner’s insurance policy 
shall be attached to such statement. 

(c) If the owner fails to file the statement as required by the preceding 
Subsection, any person injured in person or property on the land, as the 
result of such accident, may file such statement, but he shall not be required 
to attach thereto a copy of the owner’s insurance policy. 

(d) Upon the filing of the statement the court shall issue its sum- 
mons in the names of the persons injured in person or in property or their 
personal representatives, as plaintiffs, and the owner and his insurer, as 
defendants, returnable as usual. 

(e) The summons shall be served by the [sheriff] upon all plaintiffs 
and defendants, but inability to obtain service upon the owner’s insurer or 
any other party shall not prevent the case from proceeding. 

(f) Contemporaneously with the issuance of the summons, the court 
shall direct the publication by the [clerk] of an advertisement, notifying all 
persons, except passengers and employees of the owner, having claims against 
the owner for injuries to individuals or property on the land, arising out of 
the accident involved in the case, within forty-five (45) days to intervene as 
parties plaintiff. 

(g) Not later than sixty (60) days after the first publication of such 
advertisement, every party plaintiff shall file with the court his statement of 
damage, and not later than seventy-five (75) days after such first publication 
the defendants may file answers. Thereafter the practice and procedure shall, 
except as herein otherwise provided, be the same as in an action for damages 
for negligence. 

(h) Any party plaintiff may within the time allowed by this Section for 
filing his statement of damage, but not afterwards, give notice in such state- 
ment that he elects not to participate in any recovery in the action but to 
seek to recover for negligence in another action. Such party shall thereafter 
be precluded from any recovery in the action brought hereunder, but the 
court shall nevertheless proceed to assess the amount of damages which such 
party sustained. 

(i) If the aggregate of all verdicts rendered against the owner, and of 
damages assessed by the court under the preceding Subsection, exceeds the 
aggregate of the owner’s liability regardless of negligence, as limited by this 
act, the court shall reduce the verdicts and assessments of damage pro rata, 
to an aggregate amount equal to the owner’s maximum liability. 

(j) The owner or his insurer shall pay all costs of any action brought 
hereunder, exclusive of plaintiffs’ attorney’s fees. 
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(k) Judgment may be entered as in other cases, on verdicts rendered 
in an action under this Section, and any party may appeal to the [Supreme] 
Court within the time allowed for appeals in other civil cases. 

(1) Satisfaction by or on behalf of the owner, of the judgments in such 
proceeding shall discharge him in full from all claims for the liability re- 
gardless of negligence imposed by this act, for injuries to individuals and 
property on the land arising out of such accident. 


$10. INsuRANCE CoMPULSoRY IN CERTAIN CASES. (a) It shall be un- 
lawful for any person to operate or to cause to permit to be operated an 
aircraft, except a public aircraft, either on or over the land of this state, 
unless the owner of such aircraft carries insurance against the liability im- 
posed by this act regardless of negligence for injuries to individuals or prop- 
erty on the land; 

(b) It shall be unlawful for any person to operate or cause or permit 
to be operated an aircraft carrying passengers for compensation either on or 
over the land of this state, unless the owner of such aircraft carries insurance 
against the liability imposed by this act regardless of negligence for injuries 
to or death of passengers; 

(c) To comply with the requirements of this Section, a person must 
carry insurance written by an insurance company authorized to transact 
business in this state or in the state or country in which the owner of the 
aircraft is domiciled or in which his principal place of business is located. 

(d) Every person required by this Section to carry insurance, shall 
carry in the aircraft which is being operated on or over the land of this state, 
a certificate issued by the duly authorized agent of his insurance carrier, 
evidencing valid insurance coverage as required by this Section. 

(e) Any person who shall violate the provisions of this Section shall 
be guilty of a misdemeanor and upon conviction thereof shall be punishable 
by a fine of not more than five thousand dollars ($5,000) or by imprisonment 
for not more than one (1) year or both, in the discretion of the court. 


§11. DistrinutiIon oF AMOUNTS RECOVERED FOR DEATH. The distribu- 
tion of amounts recovered by personal representatives under the provisions 
of this act, for death, shall be distributed as provided in the act approved 
the day of , one thousand : 
entitled “ ” [the act applicable 
to recovery for death by wrongful act]. 


§12. ConstituTIONALITy. If any provision of this act or the application 
thereof to any person or circumstances is held invalid, such invalidity shall 
not affect provisions or applications of the act which can be given effect 
without the invalid provision or application, and to this end the provisions 
of this act are declared to be severable. 

§ 13. UnirorMIty OF INTERPRETATION. This act shall be so interpreted 
and construed as to effectuate its general purpose to make uniform the law 
of those states which enact it. 


_ $14. Snort Titte. This act may be cited as the “Uniform Aviation 
Liability Act.” 
$15. Repeat. All acts or parts of acts which are inconsistent with the 
provisions of this act are hereby repealed. 


§ 16. Errective Date. This act shall take effect [....]. 


ALTERNATE SECTION 3, FOR UsE IN STATES IN WHICH THE ForEGOING SECTION 
3 Wovutp Be UNcoNstTITUTIONAL BECAUSE OF A PROHIBITION AGAINST 
LEGISLATION LIMITING THE AMOUNT OF RECOVERY FOR DEATH. 


§ 3. Lriapitity ror INJURY TO oR DEATH oF PASSENGERS—AIRCRAFT CARRY- 
ING PASSENGERS FOR COMPENSATION. (a) The owner of aircraft carrying 
passengers for compensation may elect to be liable in the following amounts, 
regardless of negligence, for injury within this state to a passenger or death 
resulting therefrom, from any cause unless the injury or death shall be shown 
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to have been caused by the willful negligence of the passenger who or whose 
personal representative is making claim: 

For death, permanent total disability, the total and permanent loss of 
the sight of both eyes, or permanent loss of the use of both hands, or 
permanent loss of the use of both feet, or permanent loss of the use of 
one hand and one foot, or permanent loss of the use of one hand and 
the total and permanent loss of the sight of one eye, or permanent loss 
of the use of one foot and the total and permanent loss of the sight of 
one eye, ten thousand dollars ($10,000) ; 

For permanent loss of the use of one hand, five thousand dollars 
($5,000) ; 

For permanent loss of the use of one foot, five thousand dollars 
($5,000) ; 

For the total and permanent loss of the sight of one eye, three 
thousand dollars ($3,000 

For temporary total ‘disability or permanent or temporary partial 
disability, or disfigurement or any other injury except those occasioned 
by the loss of members or sight as previously specified, the injured 
party’s actual loss not exceeding five thousand dollars ($5,000). 

(b) Unless the owner of an aircraft carrying passengers for com- 
pensation, notifies a passenger by a separate writing delivered to and receipted 
for by the passenger, prior to the commencement of flight, whether flight 
commences within or outside of this state, that he rejects liability as here- 
tofore specified, such owner shall be conclusively presumed to have accepted 
such liability for injury to the passenger within this state or death resulting 
therefrom. 

(c) Any owner of an aircraft who carries passengers for compensa- 
tion through or within this state may elect to establish a higher schedule of 
liabilities for injury or death which may vary according to the rate of fare 
paid; but any agreement to lessen the liabilities specified in Subsection (a) of 
this Section shall be void as applied to injuries within this state or death 
resulting therefrom. 

(d) Any owner of an aircraft carrying passengers for compensation, 
who has established a higher schedule of liabilities under the preceding Sub- 
section, shall keep a record of the name and address of every passenger who 
within this state pays a rate imposing liabilities exceeding those specified in 
this Section, and shall furnish to every such passenger written or printed 
evidence of the payment of such rate. Such record shall be open to public 
inspection and the original or a photostatic copy thereof shall be received 
in evidence in any action brought to recover under this Section. 

(e) Any passenger of an aircraft carrying passengers for compensation 

may elect in lieu of his right of recovery at common law to accept for injury 
within this state, and to bind his personal representative to accept in case of 
his death resulting from such injury, the amounts heretofore in this Section 
specified, or the amounts provided in his contract of passage, not, however, 
less than those heretofore in this Section specified. 

(f) Every passenger of an aircraft carrying passengers for compensa- 
tion shall, unless he rejects the provisions of this Section by a writing de- 
livered to and receipted for by the owner, prior to the commencement of 
flight, whether flight commences within or outside of this state, be con- 
clusively presumed to have accepted for himself and his personal representa- 
tive, the schedule of liabilities heretofore in this Section specified or such 
higher schedule as may be provided by his contract of passage, for injury 
within this state or death resulting therefrom. 

(g) If any owner shall reject in the manner provided by this Section, 
the schedule of liabilities heretofore in this Section specified, he shall be 
liable for injury to or death of a passenger without regard to the limitations 
contained in this act; and in such case negligence shall be presumed from the 
mere happening of the accident and the burden of proof shall rest upon the 
owner to show the absence of negligence. 

(h) If any passenger shall reject in the manner provided in this Section, 
the schedule of liabilities heretofore in this Section specified, he or his per- 
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sonal representative may recover in an action at law for injury or death 
without regard to the limitations contained in this act; but in every such 
case it shall be necessary for the passenger or his personal representative, 
to prove negligence on the part of the owner; and there shall be no pre- 
sumption of negligence arising from the happening of the accident. 


AN ACT 


REGULATING FLIGHT BY AIRCRAFT AND TO MAKE UNIFORM THE 
LAW WITH REFERENCE THERETO 


Be it enacted, etc. 

§1. Derinitions. Unless the context indicates a contrary intention, 
when used in this act: (a) “Aircraft” means any contrivance now known or 
hereafter invented, used, or designed for navigation of or flight in the air, 

(b) “Land” means the surface of the earth, and includes both ground 
and water. 

(c) “Person” means any individual or any corporation or other asso- 
ciation of individuals. 

(d) “Public aircraft” means an aircraft owned or operated by the gov- 
ernment of a foreign nation, of the United States, of the District of Columbia, 
or of any state, territory, or insular possession of the United States, while 
in use for an essentially governmental purpose. 

(e) Unless the context indicates a contrary intention, the singular shall 
include the plural and the masculine gender shall include the feminine and 
neuter genders. 

§2. LAWFULNESS oF FLicnT. Flight of aircraft in this state is lawful: 

(a) If in compliance with the laws of this state regulating aeronautics 
and, as far as applicable, with such laws of the United States; and 

If at a height permitted by the rules, regulations or orders adopted 
and promulgated by the state [Aeronautical Commission], and the applicable 
rules of the Department of Commerce of the United States; and 

(c) Unless so conducted as to involve a substantial risk of harm to 
individuals or property on the land; or 

(d) Unless so conducted as to constitute a substantial interference with 
the then existing use and enjoyment of the land or structures on the land or 
space over the land or adversely affect the then existing value of the land 
and structures thereon. 

§ 3. UNLAWFUL FLIGHT AND UNLAWFUL Acts DurinG Fuicut. It shall 
be unlawful: 

(a) For any person to operate an aircraft either on or over land in this 
state without the consent of the owner of such aircraft; or 

(b) For any individual while under the influence of intoxicating liquor 
or of any drug, to operate or attempt to operate any aircraft either on or 
over the land of this state; or 

_ (c) For any person to carry on or over the land in this state in an 
aircraft, other than public aircraft, without a special permit from the state 
[Aeronautical Commission], any explosive substance except such as may be 
reasonably necessary for the operation of the aircraft itself; or 

For any person other than a peace officer or a member of the 
military or naval forces of the United States or of this state, in the per- 
formance of his duty, to discharge a gun, pistol or other weapon in or from 
any aircraft on or over the land of this state. 


§4. Penatties. Any person who shall violate any of the provisions of 
Section 3 of this act shall be guilty of a misdemeanor and upon conviction 
thereof shall be punishable by a fine of not more than five thousand dollars 
($5,000) or by imprisonment for not more than one (1) year or both, in the 
discretion of the court. 


§ 5. CoNSTITUTIONALITY. If any provision of this act or the application 
thereof to any person or circumstances is held invalid, such invalidity shall 
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not affect provisions or applications of the act which can be given effect 
without the invalid provision or application, and to this end the provisions 
of this act are declared to be severable. 


$6. UNrrorMity oF INTERPRETATION. This act shall be so interpreted and 
construed as to effectuate its general purpose to make uniform the law of 
those states which enact it. 


§7. Sort Titte. This act may be cited as the “Uniform Law of Air- 
flight.” 

§8. Repear. All acts or parts of acts which are inconsistent with the 
provisions of this act are hereby repealed. 


§9. Errective Date. This act shall take effect [...... ]. 


AN ACT 
RELATING TO JURISDICTION Over AcTS AND TRANSACTIONS IN THE AIR 


Be it enacted, etc. 

$1  Jurtspiction Over Contracts. All contractual and other legal rela- 
tions entered into by any persons in an aircraft while in flight in this state 
shall have the same effect as if entered into on the land beneath. 


§ 2. JuRIspICTION Over Torts AND Crimes. All torts and crimes com- 
mitted by or against an owner or operator of an aircraft or by or against a 
passenger or other person or on or by means of an aircraft while such air- 
craft is in flight in this state shall be governed by the laws of this state. 


§ 3. PRESUMPTION AS TO JURISDICTION. (a) In the absence of proof to 
the contrary it shall be presumed that any act or transaction in the air, 
involved in any proceeding in the courts of this state, was committed or 
occurred in the state from which the aircraft last took off previous to such 
act or transaction. 

(b) If it be established that at the time of the commission or occur- 
rence of the act or transaction, the aircraft had passed the boundaries of the 
state from which it last took off, it shall be similarly presumed that the act 
or transaction was committed or occurred in the state into which it next 
entered, and so on from state to state. 

$4. UNtFoRMITY OF INTERPRETATION. This act shall be so interpreted 
and construed as to effectuate its general purpose to make uniform the law 
of those states which enact it. 

§5. ConstituTionaLity. If any provision of this act or the application 
thereof to any person or circumstances is held invalid, such invalidity shall 
not affect provisions or applications of the act which can be given effect 
without the invalid provision or application, and to this end the provisions 
of this act are declared to be severable. 

$6. Snort Titte. This act may be cited as the “Uniform Air Juris- 
diction Act.” 

§7. Repeat. All acts or parts of acts which are inconsistent with the 
provisions of this act are hereby repealed. 

§8. Errective Date. This act shall take effect [...... ]. 

A number of suggestions were made from the floor, when the drafts 
were presented to the Institute, and other suggestions came to us by letter. 

In addition, Dean John H. Wigmore very graciously made an analytical 
criticism of the drafts which included a number of very helpful suggestions. 

The Dean’s criticisms and the various suggestions made by members of 
the American Law Institute were considered at the meeting held on July 17, 
1937. 
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As a result of these criticisms and suggestions it was decided to re- 
arrange the material contained in the draft of the “Uniform Aviation Lia- 
bility Act” and to add a number of new provisions. 

Accordingly your Committee now presents a second tentative draft of 
the measures which it has been preparing. We thus designate the present 
drafts to distinguish them from the drafts presented to the American Law 
Institute which were known as “Tentative Draft No. 1.” 

The Committee feels that these drafts are highly important and invites 
their painstaking study by the members of the Conference. 

Wo. A. ScHNADER, Chairman, 

Rosert T. Barton, Jr., 

Ropert K. BELL, 

Georce G. Bocert, 

Henry C. MACKALL, 

J. Purpon Wricut, 

JoHN CarLisLeE Pryor, Chairman, 
Uniform Public Law Acts Section. 


July 31, 1937. 


(TENTATIVE Draft No. 2) 


vy ACT 


RELATING TO THE Civit LIABILITIES ARISING FROM THE OPERATION OF AIRCRAFT 
AND TO MAKE UNIFORM THE LAW WITH REFERENCE THERETO; DEFINING 
THE LIABILITY FOR BoptLy INJURY To OR DEATH OF PASSENGERS AND PER- 
SONS ON THE LAND, FOR DAMAGE TO PROPERTY ON THE LAND, FOR Loss OF, 
DAMAGE To OR DELAY IN DELIVERING BAGGAGE OR OTHER PERSONAL PRop- 
ERTY CARRIED, AND FOR COLLISION WITH OTHER AIRCRAFT; REQUIRING 
INSURANCE OR OTHER SECURITY AGAINST AND PROVIDING PROCEDURE FOR 
ENForRCING CERTAIN LIABILITIES; AND IMPOSING PENALTIES. 


Be it enacted, etc.: 


Article I 


Definitions—General Scope—Exemption—Acceptance and Assumption 
of Liabilities 


Section 1 [Short Title.| This act shall be known and may be cited as 
the “Uniform Aviation Liability Act.” 

Section 2. [Definitions.| Unless the context indicates a contrary in- 
tention, when used in this act: 

(a) “Aircraft’ means any contrivance now known or hereafter in- 
vented, used, or designed for navigation of or flight in the air; 

(b) “Aircraft agency’ means any person undertaking, for compensa- 
tion, to forward goods by aircraft for the whole or a part of the distance 
to be traversed ; 

(c) “Land” means the surface of the earth, and includes both ground 
and water; 

(d) “Owner” means the person whose consent is necessary for the 
operation of an aircraft. The person in whose name an aircraft is registered 
with the proper agency of the Government of the United States shall be 
prima facie the owner thereof. Unless he is the person actually causing the 
aircraft to be operated, the holder of the title shall not be deemed the owner 
during a bona fide lease or bailment to another for a period exceeding four- 
teen days, nor shall a mortgagee, conditional seller, trustee for creditors, or 
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other person having a security title only, be deemed the owner. A person 
shall not be deemed the owner if the aircraft has been taken from his pos- 
session without his consent or acquiescence; 

(e) “Passenger” means any individual in, on or boarding an aircraft for 
the purpose of riding therein or alighting from the aircraft following a 
flight or attempted flight therein, excluding, however, any individual operat- 
ing the aircraft as a pilot or serving as a member of the crew of the aircraft; 

“Person” means any individual or any corporation or other asso- 
ciation of individuals; 

(zg) “Personal representative” means executor, administrator, dependent, 
guardian, or any other person entitled by statute to maintain an action for 
another's injury or death, or entitled, either at common law or by statute, to 
recover for damage to another’s property; 

(h) “Public aircraft’ means an aircraft owned or operated by the Gov- 
ernment of a foreign nation, of the United States, of the District of Columbia, 
or of any state other than this State or any territory, or insular possession 
of the United States, while in use for an essentially governmental purpose; 


(i) Unless the context indicates a contrary intention, the singular shall 
include the plural and any gender shall include every other gender. 


Section 3. [Flights to which Act Applies.| This act shall apply; 

(a) If the flight of an aircraft is between points within this State; and 

(b) Unless and until the Congress of the United States shall enact 
legislation superseding the provisions of this act, if the flight of the aircraft 
is interstate. 


Section 4. [Exemption of Public Aircraift.| None of the provisions of 
this act shall impose any liability upon the owner or any employee of the 
owner of a public aircraft unless such owner shall by statute have accepted 
the liabilities imposed by the Uniform Aviation Liability Act as to accidents 
occurring in this and other states in which that act is in force. 


Section 5. [Reciprocal Applicability of Uniform Aviation Liability Act 
as to Aircraft Owned by This State.| (a) This State hereby expressly 
accepts the liabilities imposed by this act as to all accidents in which its air- 
craft may be involved in this State and in other states in which the Uniform 
Aviation Liability Act is in force; 

This State consents to be sued for any liability to which it may be 
subject under this section; and 

(c) All officers of this State having State-owned aircraft under their 
control are hereby directed to obtain insurance covering the operation of such 
aircraft to the extent required by this act. 


Section 6. [Assumption of Liabilities by Flight in This State.| No 
owner to whom this act applies, shall operate, or permit to be operated, an 
aircraft over land in this State unless such owner assumes the liabilities 
imposed by this act; and assumption by the owner of such liabilities shall 
be conclusively presumed from the fact of flight over land in this State. 


Article II 


Liability for Bodily Injury to Individuals and Damage to Property 
on the Land 


_, Section 201. [Scope of Article.| (a) This article shall apply to lia- 
bility for bodily injuries within this State to individuals on the land and for 
damage within this State to property on the land, caused by the ascent or 
descent or attempt to ascend, or flight of an aircraft, or by the falling or 
dropping of an object therefrom; 

_, (b) This article shall not be construed to apply to liability for bodily 
injuries to or death of passengers or of employees of the owner of the 
aircraft, or for loss of or damage to baggage, personal effects or goods on 
the aircraft at the time of or immediately prior to the accident. 
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Section 202. [Absolute Liability Imposed.| In cases within the scope of 
this article, the owner of an aircraft shall be liable, regardless of negligence, 
for bodily injury to an individual or death resulting therefrom and damage 
to property, to the extent hereafter in this article specified. 


Section 203. [Exception.|. The owner of an aircraft shall not be liable 
under the preceding section, if the injury or damage was caused by the 
wilful misconduct of the individual injured or the person who would other- 
wise be entitled to recover for damage to property. 


Section 204. [Extent of Liability.] Under the preceding provisions of 
this article the owner of an aircraft shall be liable: 

(a) For bodily injury or death to the extent of the actual damage, but 
not exceeding ten thousand dollars ($10,000) for injury to or death of any 
one individual, and not exceeding maximum amounts, varying according to 
the horsepower of the aircraft, for bodily injury to or death of any number 
of individuals in any one accident as follows: 

Horsepower Minimum in Amount 
PU ATE ESS o5.as Sed wowed ce sid oo $ 20.000 


501 to 900 
901 or more 

(b) For property damage to the extent of the actual damage, but not 
exceeding for any one accident five dollars ($5.00) for each pound of the 
weight of the aircraft fully loaded, and not exceeding for any one accident 
a maximum of one hundred thousand dollars ($100,000) ; but 

(c) The limitations of liability contained in the preceding subsections 
shall apply only if the owner of the aircraft prior to the accident had com- 
plied with the requirements of this act as to insurance or security in lieu 
thereof. 

(d) For the purposes of this section, the horsepower or weight fully 
loaded of an aircraft as stated in the application for registration filed with 
the proper agency of the Government of the United States shall be con- 
clusive; and a photostatic copy, duly certified, of such application shall be 
received in evidence in the courts of this State. In order to limit his liability 
under this section, the burden of proving the horsepower or the weight fully 
loaded of an aircraft shall be upon the owner thereof. 


Section 205. [Mandatory Insurance or Security-Penalties.| (a) It 
shall be unlawful for any person to operate or to cause or permit to be 
operated an aircraft either on or over land in this State unless the owner of 
such aircraft carries valid, effective insurance or has furnished security or 
deposited cash as hereafter in this act prescribed, against the liabilities im- 
posed by the preceding sections of this article; 

(b) Any person violating the provisions of this section shall be guilty 
of a misdemeanor and upon conviction thereof shall be punishable by a fine 
of not more than five thousand dollars ($5,000) or by imprisonment for not 
more than one (1) year or both, in the discretion of the court. 


Section 206. [Procedure for Enforcement of Statutory Liability.| (a) 
The liabilities imposed by the preceding provisions of this article shall be 
enforceable only in an action instituted in the court, within the time, and in 
the manner, hereinafter in this section specified ; 

(b) Unless all claims have been sooner settled, within sixty (60) days 
after the happening of any accident resulting in such injuries or damage to 
which the preceding sections of this article apply, the owner of the aircraft 
involved in such accident shall file in the court of [common pleas] of the 
[county] in which the accident happened, a statement setting forth the time 
and place of the accident, the name of his insurer or surety and the names 
and addresses, as far as he has been able to ascertain them, of the persons 
who sustained bodily injury or property damage, excluding passengers and 
employes of the owner of the aircraft at the time of the accident. In cases 
in which an injured individual has died, the statement shall contain the name 
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and address of his personal representative if appointed and known. If the 
statement does not contain the name of such personal representative, he may 
be added as a plaintiff whenever his identity is ascertained. A copy of the 
owner’s insurance policy or surety bond shall be attached to the statement. 
If the owner has deposited cash with the [State Aeronautics Commission], 
the amount and date of the deposit shall be stated; 

(c) If the owner fails to file the statement required by the preceding 
sub-section, any individual on the land who sustained bodily injury or any 
person whose property on the land was damaged as the result of such acci- 
dent, or his personal representative may file such statement, but he shall 
not be required to attach thereto a copy of the owner’s insurance policy nor 
to name the owner’s insurance carrier if he is unable to ascertain it; 

(d) Upon the filing of the statement the court shall issue its [summons] 
in the names of the individuals who sustained bodily injury and the persons 
whose property was damaged or their personal representatives, as plaintiffs, 
and the owner and his insurer or surety or the [State Aeronautics Commis- 
sion], as may be appropriate, as defendants, returnable as usual. If the state- 
ment does not contain the name of the owner’s insurer, such insurer may be 
added as a defendant whenever the insurer’s identity is ascertained ; 

(e) The [summons] shall be served by the [sheriff] upon all plaintiffs 
and defendants, but inability to obtain service upon the owner’s insurer or 
any other party shall not prevent the case from proceeding; 

Contemporaneously with the issuance of the [summons], the court 
shall direct the publication by the [clerk] of an advertisement, notifying all 
persons, except passengers and employes of the owner, having claims against 
the owner for injuries to individuals or property on the land, arising out of 
the accident involved in the case, not later than forty-five (45) days after 
the first publication of such advertisement, to intervene as parties plaintiff; 

(g) Not later than sixty (60) days after the first publication of such 
advertisement, every party plaintiff shall file with the court his statement 
of damage, and not later than seventy-five (75) days after such first publica- 
tion the defendants may file answers. Thereafter the practice and procedure 
shall, except as herein otherwise provided, be the same as in an action for 
damages for negligence; 

(h) Any party plaintiff who has been served with a [summons] or who 
has intervened, may within the time allowed by this Section for filing his 
statement of damage, but not afterwards, give notice in such statement that 
he elects not to participate in any recovery in the action but to seek to 
recover for negligence in another action. Such party shall thereafter be pre- 
cluded from any recovery in the action brought hereunder; 

(i) For the purposes of this Section, the Court, to the best of its 
ability, shall assess the amount of damages sustained by any person who has 
elected not to proceed hereunder, or who has not been served with the 
[summons] or has failed to file his statement of damage; and for this pur- 
pose may subpoena such witnesses as may be necessary; 

(j) If the aggregate of all verdicts rendered against the owner, and of 
damages assessed by the court under the preceding subsection, exceeds the 
owner’s maximum liability, regardless of negligence, as imposed by this 
article, the court shall reduce the verdicts and assessments of damage pro 
rata, to an aggregate amount equal to the owner’s maximum liability; 

(k) The defendants shall pay all costs of any action brought hereunder, 
exclusive of plaintiff’s attorney’s fees; 

(1) Judgment may be entered as in other cases, on verdicts rendered 
in an action under this section, and any party may appeal to the [Supreme] 
Court within the time allowed for appeals in other civil cases; 

(m) Satisfaction by or on behalf of the owner, of the final judgments 
in such proceedings shall discharge him in full from all claims for the 
liability regardless of negligence imposed by this act, for bodily injuries to 
individuals and damage to property on the land arising out of such accident. 


_ Section 207. [Modified Common Law Liability.] (a) Any person or 
his personal representative may elect, notwithstanding the preceding provisions 
of this article, to bring an action to recover from the owner of an aircraft 
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for negligence, but in any such action, such person or his personal represen- 
tative must prove affirmatively the cause of the accident and that it was 
caused by the negligence of the owner; but 

(b) Any party served with a [summons] or who has intervened as a 
plaintiff under the preceding section of this article, must make his election 
within the time specified in the preceding section. 


Article III 


Liability for Bodily Injury to or Death of Passengers 


Section 301. [Scope of Article.| (a) This article shall apply to all 
bodily injuries within this State from any cause, to passengers of aircraft 
an passengers for compensation, or death resulting from such injuries; 

(b) This article shall not apply to bodily injuries to or death of pas- 
sengers of aircraft not carrying passengers for compensation. Liability for 
such injuries or death shall be determined according to the [common law or 
under the statutes of this State relating to recovery of damages by guests.] 


Section 302. [Absolute Liability Imposed.| In cases within the scope 
of this article, the owner of an aircraft shall be liable regardless of negligence 
for bodily injury to a passenger, or death resulting therefrom, within the 
scope of this act, to the extent hereafter in this article specified. 


Section 303. |Exception.]| The owner of an aircraft shall not be liable 
for bodily injury to a passenger or death resulting therefrom, if the injury 
was caused by the passenger’s wilful misconduct. 


Section 304. [Extent of Liability.| (a) Under the preceding provisions 
of this article, the owner of an aircraft shall be liable in the following 
amounts: 

1. For death, permanent total disability, the total and permanent loss 
of the sight of both eyes, or permanent loss of the use of both hands or 
permanent loss of the use of both feet, or permanent loss of the use of one 
hand and one foot, or permanent loss of the use of one hand and the total 
and permanent loss of the sight of one eye, or permanent loss of the use of 
one foot and the total and permanent loss of the sight of one eye, ten thou- 
sand dollars ($10,000) ; 

For permanent loss of the use of one hand, five thousand dollars 


2. 
($5,000) ; 


3. For permanent loss of the use of one foot, five thousand dollars 
($5,000) ; 

4. For the total and permanent loss of the sight of one eye, three 
thousand dollars ($3,000) ; 

5. For temporary total disability or permanent or temporary partial 
disability, or dishgurement or any other bodily injury except those occasioned 
by the loss of members or sight as previously specified, ~ injured party’s 
actual loss not exceeding five thousand dollars ($5,000) ; 

(b) The limitations of liability contained in the eiaiinn subsection 
shall apply only if the owner of the aircraft had, prior to the accident, com- 
plied with the requirements of this act as to insurance or security in lieu 
thereof, 

Section 305. [Higher Schedule of Liabilities Authorized.| (a) Any 
owner of an aircraft carrying passengers for compensation may elect to 
establish a higher schedule of liabilities for bodily injury or death which may 
vary according to the rate of compensation paid; 

(b) In such event the owner shall be liable, regardless of negligence, 
in the amounts stipulated in such schedule, according to the higher rate paid; 

(c) The owner of an aircraft shall furnish to every passenger written 
or printed evidence of the payment of a rate imposing liabilities higher than 
those specified in the preceding section of this article. 


Section 306 [Mandatory Insurance or Security- -Penalty.] (a) It shall 
be unlawful for any person to operate or cause or permit to be operated an 
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aircraft carrying passengers for compensation either on or over land in this 
State, unless the owner of such aircraft carries valid, effective insurance or 
has furnished security or deposited cash as hereafter in this act prescribed, 
against the liability imposed by the preceding sections of this article; 

(b) Any person violating the provisions of this section shall be guilty 
of a misdemeanor and upon conviction thereof shall be punishable by a fine 
of not more than five thousand dollars ($5,000) or by imprisonment for not 
more than one (1) year, or both, in the discretion of the court. 


Section 307. [Procedure for Enforcing Liability Within This State.]} 
(a) The liability imposed by this article shall, within this State, be enforce- 
able only in an action instituted in the court, within the time, and in the 
manner, specified in this section; 

(b) Unless all claims arising under this article shall have been sooner 
settled, within sixty (60) days after the happening of any accident resulting 
in injuries to which this article applies, the owner of the aircraft involved 
in the accident, shall file in the court of [common pleas] of the [county] 
in which the accident happened, a statement setting forth the time and place 
of the accident, the name of his insurer or surety and the names and ad- 
dresses, as far as he has been able to ascertain them, of the passengers in- 
jured. If an injured passenger has died, the statement shall contain the 
name and address of his personal representative if appointed and if known. 
If the statement does not contain the name of such personal representative, 
he may be added as a plaintiff whenever his identity is ascertained. A copy 
of the owner’s insurance policy or surety bond shall be attached to the state- 
ment. If the owner has deposited cash with the [State Aeronautics Com- 


mission] the amount and date of the deposit shall be stated; 

(c) If the owner fails to file the statement required by the preceding 
subsection, any passenger injured in the accident or his personal representa- 
tive may file such statement, but he shall not be required to attach thereto a 
copy of the owner’s insurance policy, nor to name the owner’s insurance 


carrier, if he is unable to ascertain it; 

(d) Upon the filing of the statement the court shall issue its [summons] 
in the names of the passengers injured or their personal representatives, as 
plaintiffs, and the owner and his insurer or surety or the [State Aeronautics 
Commission], as may be appropriate, as defendants, returnable as usual. If 
the statement does not contain the name of the owner’s insured, such insurer 
may be added as a defendant whenever the insurer’s identity is ascertained ; 

(e) The [summons] shall be served by the [sheriff] upon all plaintiffs 
and defendants, but inability to obtain service upon any party shall not pre- 
vent the case from proceeding; 

(f) Contemporaneously with the issuance of the ]summons[, the court 
shall direct the publication by the [clerk] of an advertisement, notifying all 
passengers or their personal representatives having claims against the owner 
for injuries arising out of the accident involved in the case, not later than 
forty-five (45) days after the first publication of such advertisement to 
intervene as parties plaintiff ; 

(g) Not later than sixty (60) days after the first publication of such 
advertisement, every party plaintiff may file with the court his statement of 
claim, and not later than seventy-five (75) days after such first publication 
the defendants may file answers. Thereafter the practice and procedure 
shall, except as herein otherwise provided, be the same as in an action for 
damages for negligence; 

(h) A non-suit shall be entered against any plaintiff who has been 
served with a [summons] and who fails to file his statement of claim as 
authorized by the preceding subsection. Any plaintiff who has not been 
served with a [summons] may institute a separate action in the same court 
at any time within two years of the date of the accident; 

(i) The defendants shall pay all costs of any action brought hereunder, 
exclusive of plaintiff’s attorney’s fees; 

(j) Judgment may be entered as in other cases, on verdicts rendered 
in an action under this section, and any party may appeal to the [Supreme] 
Court within the time allowed for appeals in other civil cases; 





604 JOURNAL OF AIR LAW 


(k) This section shall not be construed to prevent any passenger or 
his personal representative from instituting an action to recover the liability 
imposed by this article in any other State in which he can obtain service 
upon the owner or his insurer. 


_ Section 308. [Record of Passengers to Be Kept.) Every owner of an 
aircraft carrying passengers for compensation shall keep a record of the 
name and address of every passenger and of the rate paid by such passenger 
if such owner shall have established a higher schedule of liabilities as author- 
ized by the preceding section of this article. Such record shall be open to 
public inspection and the original or a photostatic copy thereof shall be 
received in evidence in any action brought in this State to recover under this 
article. 

(Note: An alternate Article III is being prepared for use in those states 
which have constitutional provisions prohibiting a limitation of liability for death. 

The substitute will be drawn along the lines of Alternate Section 3 of 
Tentative Draft No. 1, which appears in the report of the Committee.) 


Article IV 


Liability for Loss of or Damage ae or Delay in Delivering Baggage or 
oods 


Section 401. [Scope of Article.| This article shall apply: 

(a) To loss of or damage to the baggage or personal effects of a pas- 
senger of an aircraft or goods shipped by aircraft if such loss or damage 
occurred within this State, or if the contract of carriage was made within 
this State and the loss or damage occurred outside of this State; 

(b) To delay in the delivery of the baggage of a passenger of an air- 
craft or goods shipped by aircraft if the contract of carriage was made 
within this State or if the ultimate destination by air of the baggage or goods 
was within this State; 

(c) Only to the liabilities of an aircraft agency or of the owner of an 
aircraft carrying passengers or goods for compensation. Liability for loss, 
damage or delay on the part of owners of aircraft not carrying passengers or 
goods for compensation shall be determined [according to the common law 
or under the statutes of this State relating to recovery of damages by guests 
or non-paying bailors) } 


Section 402. [Absolute Liability for Loss or Damage.| In cases within 
the scope of this article the owner of an aircraft shall be liable, regardless of 
negligence, for loss of or damage to a passenger’s baggage or other personal 
effects, and the owner of an aircraft or aircraft agency which shall have 
issued its airwaybill or receipt shall be liable, regardless of negligence, for 
goods shipped by air, to the extent hereafter in this article specified. 


Section 403. [Liability for Delay.| In cases within the scope of this 
article, the owner of an aircraft or an aircraft agency shall be liable for 
negligent delay in the delivery of baggage or goods, to the extent hereafter 
in this article specified. 


Section 404. [Rates Based on Value.] Owners of aircraft and aircraft 
agencies may establish and collect rates varying according to the value of 
baggage, personal effects or goods, as specified in writing by the passenger 
or shipper, the minimum rate being based upon a value of one hundred 
dollars ($100). 


Section 405. [Owner or Agency Not Required to Carry Passengers or 
Goods Under Certain Circumstances.|_ (a) The owner of an aircraft may 
refuse to carry anyone as a passenger unless he specifies in writing, before 
the commencement of flight, the actual value of his baggage and of the 
clothing and other effects on his person, or if the declared value of the 
clothing and other effects on his person exceeds twenty-five thousand dollars 
($25,000), and may refuse to carry a passenger’s baggage if, although the 
declared value of his clothing and other effects on his person is less than 
twenty-five thousand dollars ($25,000), the aggregate of the declared value of 
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his clothing and other effects on his person and baggage exceeds twenty-five 
thousand dollars ($25,000) ; 

(b) An aircraft agency or owner of an aircraft may refuse to accept 
any shipment of goods unless the shipper specifies in writing the actual value 
of the goods, or if the value declared exceeds twenty-five thousand dollars 
($25,000); 

(c) An aircraft agency or owner of an aircraft may refuse to carry 
in any one aircraft, baggage, personal effects and goods exceeding in declared 
value an aggregate of one hundred thousand dollars ($100,000). 


Section 406. [Extent of Liability.| (a) If the aircraft agency or owner 
of an aircraft has failed to obtain from the passenger or shipper a specifica- 
tion in writing of the value of the baggage, personal effects, or goods, such 
agency or owner shall be liable for loss of, damage to, or negligent delay in 
delivering baggage or personal effects of a passenger, or goods shipped, in 
the amount of the actual loss proved by the party entitled to collect damages ; 

(b) In all other cases, recovery shall be in the amount of the actual 
loss proved by the party entitled to collect damages, not exceeding the value 
specified in writing by the passenger or shipper. 


Section 407. [Consequential Damages.| (a) An aircraft agency or 
owner of an aircraft shall not be liable for consequential damages for loss of, 
damage to or delay in delivering baggage or goods unless the passenger or 
shipper gave notice in writing prior to the acceptance by such agency or owner 
of the baggage or goods, that consequential damages would be claimed in the 
event of loss, damage or delay, and specified the maximum amount of such 
damages ; 

(b) An aircraft agency or owner of an aircraft may establish and col- 
lect special charges for handling baggage or goods when such notice is given, 
or may refuse to accept the baggage or goods; 

(c) If such notice was given and the baggage or goods was accepted, 
consequential damages may be recovered in the amount actually proved by 
the party entitled to collect damages, not exceeding the maximum amount 
specified in such notice. 


Section 408. [Initial Carrier Liable.| The aircraft agency or owner of 
an aircraft which issued the airwaybill, receipt or baggage check for goods 
or baggage shall be liable for loss, damage or delay notwithstanding it can 
show that it delivered the goods or baggage to a connecting carrier in good 
condition without delay; but the initial carrier shall be reimbursed by such 
connecting carrier for any damages paid by the initial carrier, and so on 
until the loss is borne by the carrier actually responsible for the loss, 
damage or delay. 


Section 409. [Airwaybill, Receipt or Baggage Check.] (a) At the time 
of the acceptance of baggage or goods, the owner of an aircraft or an air- 
craft agency shall deliver to the passenger or shipper a baggage check, air- 
waybill or receipt expressly showing the value declared by the passenger or 
shipper; but 

(b) Failure to do so shall not impose upon the owner of the aircraft or 
aircraft agency greater liabilities than those heretofore in this article specified. 


Article V 


Collision of Aircraft 


Section 501. [Scope of Article.| This article shall apply to the liabilities 
of the respective owners of aircraft involved in collisions within this State 
either on land or in the air. 


Section 502. [General Rule.] If a collision was due to the negligence 
of the owner of only one of the aircraft involved therein, the liability of 
such owner to the owner or his employe or to the passenger of another air- 
craft or to the personal representative of such owner, employe or passenger, 
for property damage, bodily injury or death caused by such collision, or to 
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the consignor or consignee of goods on another aircraft, his assignee or 
personal representative, damaged or destroyed by such collision, shall be 
determined according to the [common law]. 


Section 503. |Comparative Negligence.| If a collision was due to the 
negligence of the owners of two or more aircraft involved therein, the lia- 
bility of the owner of each aircraft, for damage to another aircraft, or for 
bodily injury to passengers on another aircraft or for damage to their bag- 
gage, or for bodily injury to individuals and damage to property on the 
land, shall be in proportion to the degree of negligence shown; but if such 
proportion cannot be established, or if the degrees of negligence appear to be 
equal, the liability shall be shared equally. 

Section 504. [Violation of Rules of Air Navigation.] In any action 
arising out of a collision between aircraft, violations of applicable rules of 
air navigation shall be considered in determining whether the parties were 
negligent. 

Section 505. [Initial Liability for Injuries to Passengers or Loss or Dam- 
age to Goods.| (a) The owner of each aircraft carrying passengers or 
goods for compensation involved in a collision, shall be liable for bodily 
injury to or death of his own passengers or loss of or damage to baggage or 

goods on his own aircraft, in accordance with the provisions of this act, but 

ns Owner may proceed against the owner of any other aircraft involved 
in the collision, for negligence, to recover the amounts paid under the pro- 
visions of this act to such passengers or their personal representatives or to 
the persons entitled to recover for loss of or damage to such goods; 

(b) In a suit by such owner’s passenger or his personal representative 
or by the person entitled to recover for loss of or damage to goods against 
the owner of another aircraft to recover damages for bodily injury or death 
or for loss of or damage to baggage, personal effects or goods, it shall be 
necessary for the plaintiff to prove negligence; negligence shall not be pre- 
sumed from the happening of the accident; and in the event of a recovery, 
the defendant shall be credited on account of the judgment against him with 
the amount, if any, paid or payable under the provisions of this act to the 
plaintiff by the owner of the aircraft of which the plaintiff or his decedent 
was a passenger or in which the goods were being transported. 


Section 506. [C ontribution. ] (a) It shall not be necessary for any 
plaintiff to proceed against the owners of colliding aircraft jointly, but if he 
proceeds against the owner of only one aircraft such owner may bring an 
action for contribution, in accordance with the provisions of this article, 
against the owners of any or all of the other aircraft involved in the col- 
lision; but (b) The owner of any aircraft involved in the collision not named 
as a defendant in the plaintiff’s suit shall have a right to intervene as a party 


defendant. 
Article VI 


Insurance or Other Security 


Section 601. (Owner of Aircraft May Insure, Furnish Bond or Deposit 
Cash.| Whenever under any provision of this act the owner of an aircraft 
is required to carry insurance or furnish security against liabilities imposed 
by this act he may: 

(a) Carry a policy or policies of insurance complying with the pro- 
visions of this article written by a company authorized to do business in this 
State or in the state in which such — is domiciled or in which his 
principal place of business is located; 

(b) File with the [State danas Commission] a bond conditioned 
upon the payment of the liabilities against which he is required to insure or 
furnish security, having as surety a corporation duly authorized to transact 
a surety business within this State, which bond shall expressly provide that 
it shall not be cancellable until the expiration of fifteen days’ written notice to 
the [State Aeronautics Commission] and shall designate the State as obligee 
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but shall expressly provide that suit may be brought against the surety named 
therein by any person who may have a cause of action against the principal 
obligor for damages resulting from an accident within this State, in the 
event that the principal obligor has not settled all claims arising out of 
such accident; or 

(c) Deposit with the [State Aeronautics Commission] cash in such 
amount as the [State Aeronautics Commission] shall deem adequate to secure 
the payment of the liabilities against which the owner is required to insure 
or furnish security under the provisions of this act, which cash the [State 
Aeronautics Commission] shall turn over to the [State Treasurer] as custo- 
dian and which the [State Aeronautics Commission] shall employ in paying 
within the limits specified in this act any final judgment which may be 
entered against the depositor for any liability against which the owner is 
required by this act to insure or furnish security, if such liability arose 
subsequent to the date of the deposit. Interest on money deposited here- 
under shall be paid to the depositor at the highest rate which the State 
receives on its deposits, payment to be made out of moneys from time to 
time appropriated for the purpose. Cash deposited under the provision 
of this sub-section shall not be subject to attachment. 


Section 602. [Insurance Policies.] (a) To meet the requirements of 
this act an insurance policy must: 

1. Provide for the payment of at least the liabilities against which the 
owner of the aircraft is required by this act to carry insurance or furnish 
security ; 

2. Provide that the insurance carrier will be liable directly to parties 
entitled to recover from the insured the liabilities against which the insured 
is required by this act to insure or furnish security; 

3. Constitute the [Secretary of State] of this State the insurance carrier’s 
agent for the purpose of accepting service of process in suits brought against 
such carrier under the provisions of this act; 

4. Provide that the policy shall remain in full force and effect until 
after the insurance carrier shall have given to the [State Aeronautics Com- 
mission] fifteen days’ notice of its intention to cancel the policy. 

If any such insurance policy shall provide for limits in excess of 
the limits designated in this act the insurer may plead against a claimant 
with respect to the amount of such excess limits of liability any defenses 
which it may be entitled to plead against the insured. 

(c). Any such policy may provide for the prorating of the insurance 

thereunder with other applicable, valid and collectible insurance, if the policies 
of such insurance contain the provisions required in sub-section (a) of this 
section. 
(d) Any insurer may, pending the issuance of a policy complying with 
this section, execute an agreement to be known as a binder, or may in lieu 
of such policy issue an endorsement to an existing policy, each of which 
shall be construed to provide indemnity or protection in like manner and 
to the same extent as such a policy. The provisions of this section shall 
apply to such binders and endorsements. 

(e) This section shall not be construed to prevent any insurance carrier 
from granting any lawful coverage in excess of or in addition to the coverage 
required by this act, or from embodying in such policy any agreements, pro- 
visions, or stipulations not contrary to the provisions of this act and not 


otherwise unlawful. 


Section 603. [Certificate of Insurance or Security.] The owner of every 
aircraft shall carry in such aircraft while the same is within this State a 
certificate showing that insurance is carried or security has been furnished 
or cash has been deposited as required by this act. 


Section 604. [Penalties.]) (a) Any person who shall carry in his air- 
craft within this State as purporting to satisfy the requirement of the pre- 
ceding section of this act, a forged, false or otherwise invalid certificate of 
insurance or security shall be guilty of a misdemeanor and upon conviction 





608 JOURNAL OF AIR LAW 


thereof shall be punished by imprisonment for not more than one year and 
by a fine of not more than five thousand dollars ($5,000). 

(b) Any person who shall operate or cause or permit to be operated 
within this state an aircraft without having therein a certificate of insurance 
or security as required by the preceding section of this act shall be punished 
in a summary proceeding before a [magistrate, alderman, or justice of the 
peace] by a fine in the amount of one hundred dollars ($100.). 

(c) Any person who by false representations or any fraud- whatsoever 
shall obtain from an insurance carrier a policy of insurance or from a surety 
company a bond to comply with the provisions of this act shall be guilty 
of a misdemeanor and upon conviction shall be punished by imprisonment for 
not more than [five years] or a fine of not more than ten thousand dollars 
($10,000) or both, in the discretion of the court. 


Section 605. [Substitution of One Form of Security for Another.] Any 
owner of an aircraft who has furnished a bond to or deposited cash with the 
[State Aeronautics Commission] under the provisions of this article may 
substitute therefor insurance complying with the provisions of this article 
upon satisfying the [State Aeronautics Commission] that there are no out- 
standing unsettled claims against him for liabilities against which the bond 
was furnished or cash deposited and may substitute cash for a bond or a 
bond for cash under similar circumstances. 


Section 606. [Additions to Cash Deposits.| If the owner of an aircraft 
has deposited cash with the [State Aeronautics Commission] and such cash 
has been used to pay judgments against the owner, the owner shall not be 
permitted to operate any aircraft in this State until he has made such 
further deposit of cash as the [State Aeronautics Commission] shall deem 
adequate to secure the payment of future liabilities against which the owner 
is required to insure or furnish security under the provisions of this act. 


Article VII 


General Procedural Provisions 


Section 701. [IVho May Sue.|] (a) Suit may be brought by a passenger 
or his personal representative to recover under this act for injury to or 
death of such passenger or for loss of or damage to or delay in delivering 
his baggage; 

(b) Suit may be brought by the consignor or consignee or the assignee 
or personal representative of the consignor or consignee of goods shipped 
by air to recover the liabilities imposed by this act; but at the trial the 
plaintiff shall be required as a part of his case to prove that he is the party 
entitled to recover damages. He may do so if he is the consignor or the 
consignor’s personal representative by proving an assignment or a waiver by 
the consignee or his assignee or personal representative of the right to recover 
damages and failing proof to the contrary, the consignee shall be presumed 
to be the party entitled to recover damages. 


Section 702. [Liability to Survive Death of Owner.] If the owner of 
an aircraft upon whom any liability is imposed by this act shall die at any 
time prior to final judgment against him such liability shall survive and may 
be prosecuted against his executor or administrator and recovery may be 
had as in the case of other claims against his estate. 


Section 703. [Distribution of Amounts Recovered for Death.| Amounts 
recovered by personal representatives under the provisions of this act, for 
death, shall be distributed as provided in the act approved the day 
of , one thousand , entitled “ we 
{the act applicable to recovery for death by wrongful act]. 


Section 704. [Service of Process.| Every owner of an aircraft is con- 
clusively presumed by the fact of flight over land in this state to have 
constituted the [Secretary of State] his agent and the agent of his executor 
or administrator for the service of process in any action brought against 
him by any person to recover for injury, death or damage resulting from 
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such flight over land in this State. But such service shall not be complete 
until the [Secretary of State] shall have sent by registered mail, return 
receipt requested, to the registered owner of the aircraft at the address stated 
in the owner’s registration with the proper agency of the Government of the 
United States a notice of which a copy shall be filed in the court in which 
the action is brought, that suit has been instituted and that process has been 
served upon the [Secretary of State]. 


Article VIII 
Miscellaneous Provisions 


Section 801. |Certain Agreements Void.| Any agreement shall be void 
which purports to lessen the liabilities or modify or limit the basis of lia- 
bility imposed by this act or to impose conditions of liability other than 
those imposed by this act. 

Section 802. [Constitutionality.| If any provision of this act or the 
application thereof to any person or circumstances is held invalid, such 
invalidity shall not affect provisions or applications of the act which can be 
given effect without the invalid provision or application, and to this end the 
provisions of this act are declared to be severable. 


Section 803. |[Umformity of Interpretation.] This act shall be so in- 
terpreted and construed as to effectuate its general purpose to make uniform 
the law of those states which enact it. 

Section 804. [Repeal.| All acts or parts of acts which are inconsistent 
with the provisions of this act are hereby repealed. 


Section 805. [Effective Date.| This act shall take effect [.......... ]. 


(TENTATIVE Drart No. 2) 


AN ACT 


REGULATING FLIGHT BY AIRCRAFT AND TO MAKE UNIFORM THE LAW WITH 
REFERENCE THERETO 
Be it enacted, etc. 


Section 1. [Definitions.] Unless the context indicates a contrary in- 
tention, when used in this act: 

(a) “Aircraft” means any contrivance now known or hereafter invented, 
used, or designed for navigation of or flight in the air. 

(b) “Land” means the surface of the earth, and includes both ground 
and water. 

(c) “Person” means any individual or any corporation or other asso- 
ciation of individuals. 

(d) Unless the context indicates a contrary intention, the singular shall 
include the plural and any gender shall include every other gender. 


Section 2. [Lawfulness of Flight.| Flight of aircraft in this state is 
lawful: 
(a) If the owner of an aircraft holds an effective, valid certificate of 
airworthiness from the [State Aeronautics Commission], or the proper agency 
of the Government of the United States and is being navigated by a pilot 
holding an effective, valid license or certificate of competency issued by the 
{State Aeronautics Commission] or the proper agency of the Government of 
the United States; and 

(b) If at a height permitted by the rules, regulations or orders adopted 
and promulgated by the [State Aeronautics Commission], and the applicable 
tules of the proper agency of the Government of the United States; and 

(c) Unless so conducted as to involve a substantial risk of harm to 
individuals or property on the land; or - ; 

(d) Unless so conducted as to constitute a substantial interference with 
the then existing use and enjoyment of the land or structures on the land or 
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space over the land or adversely affect the then existing value of the land 
and structures thereon. 


Section 3. [Unlawful Flight and Undawful Acts During Flight.] It 
shall be unlawful: 

(a) For any person to operate an aircraft either on or over land in this 
state without the consent of the owner of such aircraft; or 

(b) For any individual while under the influence of intoxicating liquor 
or of any drug, to operate or attempt to operate any aircraft either on or 
over land of this state; or 

(c) For any person to carry on or over land in this state in an aircraft 
other than an aircraft owned or operated by the Government or a political 
subdivision of a foreign nation, of the United States, of the District of Co- 
lumbia, or of any state, territory or insular possessions of the United States 
without a special permit from the [State Aeronautics Commission] any ex- 
plosive substance except such as may be reasonably necessary for the opera- 
tion of the aircraft itself; or 

(d) For any person other than a peace officer or a member of the mili- 
tary or naval forces of the United States or of this state, in the performance 
of his duty, to discharge a gun, pistol or other weapon in or from any air- 
craft on or over the land of this state. 


Section 4. [Penalties.| Any person who shall violate any of the pro- 
visions of the preceding section of this act shall be guilty of a misdemeanor 
and upon conviction thereof shall be punishable by a fine of not more than 
five thousand dollars ($5,000) or by imprisonment for not more than one 
(1) year or both, in the discretion of the court. 


Section 5. [Constitutionality.| If any provision of this act or the appli- 
cation thereof to any person or circumstances is held invalid, such invalidity 
shall not affect provisions or applications of the act which can be given effect 
without the invalid provision or application, and to this end the provisions 


of this act are declared to be severable. 


Section 6. [Uniformity of Interpretation] This act shall be so inter- 
preted and construed as to effectuate its general purpose to make uniform 
the law of those states which enact it. 

Section 7. [Short Title.) | This act may be cited as the “Uniform Law 
of Airflight.” 

__ Section 8. (Repeal.) All acts or parts of acts which are inconsistent 
with the provisions of this act are hereby repealed. 


Section 9. [Effective Date.| This act shall take effect [............ ). 


(TENTATIVE Drart No. 2) 
AN ACT 


RELATING TO JuRISpICTION OveR AcTS AND TRANSACTIONS IN THE AIR 


Be it enacted, etc. 


Section 1. [Jurisdiction Over Contracts.} All contractual and other 
legal relations entered into by any persons in an aircraft while in flight in 
this state shall have the same effect as if entered into on the land beneath. 


Section 2. [Jurisdiction Over Torts and Crimes.] All torts and crimes 
committed by or against an owner or operator of an aircraft or by or against 
a passenger or other person or on or by means of an aircraft while such 
aircraft is in flight in this state shall be governed by the laws of this state. 


Section 3. [Presumption as to Jurisdiction.] (a) In the absence of 
proof to the contrary it shall be presumed that any act or transaction in the 
air, involved in any proceeding in the courts of this state, was committed or 
occurred in the state from which the aircraft last took off previous to such 
act or transaction. 
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(b) If it be established that at the time of the commission or occurrence 
of the act or transaction, the aircraft had passed the boundaries of the state 
from which it last took off, it shall be similarly presumed that the act or 
transaction was committed or occurred in the state into which it next entered, 
and so on from state to state. 


Section 4. [Constitutionality.] If any provision of this act or the appli- 
cation thereof to any person or circumstances is held invalid, such invalidity 
shall not affect provisions or applications of the act which can be given effect 
without the invalid provision or application, and to this end the provisions 
of this act are declared to be severable. 


Section 5. [Uniformity of Interpretation.] This act shall be so inter- 
preted and construed as to effectuate its general purpose to make uniform 
the law of those states which enact it. 

Section 6. [Short Title.] This act may be cited as the “Uniform Air 
Jurisdiction Act.” 

Section 7. [Repeal.] All acts or parts of acts which are inconsistent 
with the provisions of this act are hereby repealed. 


Section 8. [Effective Date.| This act shall take effect [............ ). 
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INTERSTATE COMMERCE COMMISSION: AIR MAIL 
DOCKET NO. 16! 


Air Mail Rates for Route No. 24 
Submitted April 29, 1937. Decided July 6, 1937. 


1. Upon review of the rates of compensation being paid for the transporta- 
tion of air mail by airplane on route no. 24, no unreasonable profit 
found to have been derived or to be accruing therefrom. 


2. Rates of compensation for the transportation of air mail by airplane and 
the service connected therewith over air mail route no. 24, found not 
to have been fair and reasonable from and after May 12, 1936. Fair 
and reasonable rates determined and published. 


Ernest V. Moore, for petitioner. 
Karl A. Crowley, Solicitor, Post Office Department, and Paul D. Page, 
Jr., Assistant Solicitor, for Postmaster General. 


REPORT OF THE COMMISSION 
Division 3, CoMMISSIONERS MCMANAMY, PorTER AND MILLER 


By Division 3: 

Exceptions to the report proposed by the examiner were filed by the 
parties, and petitioner filed reply. Our conclusions differ somewhat from 
those recommended by the examiner. 

By petition filed May 12, 1936, under the provisions of section 6(a) of 
the Air Mail Act of 1934, as amended, Delta Air Corporation, operator of 
air mail route no. 24, seeks re-examination of the fair and_ rea- 
sonable rate for the transportation of air mail over that route as 
determined and published in Air Mail Compensation, 206 I. C. C. 675, 
decided March 11, 1935. Accompanying his answer denying that the rate 
so determined is less than the fair and reasonable rate, the Postmaster Gen- 
eral filed a petition renewing his contention heretofore made in numerous 
other proceedings under section 6(a) that no hearing can or should be had 
upon a carrier’s application under that section until the Commission has 
performed its duties under section 6(b) which, he says, are prerequisite to a 
determination of fair and reasonable rates. This contention was fully con- 
sidered in Air Mail Rates for Route No. 31, 214 I. C. C. 387, and Air-Mail 
Compensation, 216 I. C. C. 166, hereinafter referred to as the Northwest Case. 
We there concluded that when a record contains sufficient evidence to permit 
of a fulfillment of the duties and purposes of section 6(a), the act not only 
warrants but directs us to proceed upon that record without subordinating 
it to the requirements of other sections. 

The record in the instant proceedings contains sufficient evidence to war- 
rant a review of the present rate and a determination of a reasonable rate. 
An audit of petitioner’s records was made under section 6(b) of the original 





- This report also embraces Air Mail Docket No. 9, Delta Air Corpora- 
tion, make Review, 1935. 


[612] 
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act and a tentative report of the conclusions thereon was served upon the 
Postmaster General and upon petitioner, in Air Mail Docket No. 9. Before 
expiration of the time fixed for the filing of exceptions thereto, the act was 
materially amended in certain respects, including the provisions of section 
6(b). At the informal suggestion of the Solicitor for the Department all 
proceedings under section 6(b) then pending, including Air Mail Docket No. 9, 
were temporarily suspended so that the original audits might be amplified 
to conform to the additional requirements of the amendments. Section 10 
ot the act was also amended so as to require that a report be made to the 
Postmaster General whenever the Commission makes an audit of the books of 
an air-mail carrier. A report of the new audit of petitioner’s records under 
the amendments for the period from the beginning of operations under the 
mail contract to March 31, 1936, was accordingly furnished to the Post- 
master General and the petitioner. Furthermore, the petition recited peti- 
tioner’s intention to present at the hearing all information required for a 
determination under section 6(b), as amended. The case was therefore set 
for hearing, but upon request of the Postmaster General, in which petitioner 
concurred, the hearing was postponed to enable the Department to audit 
petitioner’s books, records, and accounts which extended to June 30, 1936. 
A number of exceptions to the petitioner’s records were taken by the De- 
partment on the ground that petitioner had not observed the requirements 
of its Uniform System of Accounts for Carriers by Air. At the direction 
of the Department, revised monthly reports giving effect to some of these 
exceptions were filed by petitioner, and the remaining exceptions were with- 
drawn. Thereafter the case was reassigned for hearing. Copies of the 
tentative report in Air Mail Docket No. 9, the Commission’s audit report, 
the Department’s audit, and the original and revised monthly reports were 
made part of the record; and briefs were filed. With the filing of petitioner’s 
reply to the Postmaster General’s exceptions the case stood submitted as of 
February 12, 1937. Subsequently, the Postmaster General further excepted 
to the proposed report, contending that the Commission has no power under 
the act to make its orders fixing fair and reasonable rates effective from the 
date of filing of a petition for review, and furthermore, that even admitting 
the existence of such power, no such order is warranted on the record in this 
proceeding. Petitioner protests the filing of this exception as violative of 
the Commission’s Rules of Practice. 

Later, the Postmaster General sought reopening of the Northwest Case, 
and National Parks Airways, Inc., Base-Rate Mileage, 220 I. C. C. 149, and 
the three proceedings were reopened and assigned for oral argument before 
the Commission solely on the questions of (1) the Commission’s authority 
to make orders fixing fair and reasonable rates effective as of the date of the 
filing of the petition, and (2) as to the necessity for clarification of the order 
of March 11, 1935, in Air Mail Docket No. 1 respecting the computation of 
rates. The parties were advised that neither the “further exception” of the 
Postmaster General nor petitioner’s protest thereto would be considered a 
part of this record. Thereafter, in the report on reargument in Air-Mail 
Compensation, decided June 14, 1937, the Commission affirmed our finding 
that the act empowers the Commission to make its orders fixing fair and 
reasonable rates effective as of the date of filing of an application for de- 
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termination of such rates. The Commission also clarified its order of March 
11, 1935, in Air Mail Docket No. 1 respecting reduction in the base rate where 
mileage flown equals less than 190 percent of prescribed base mileages which 
are substantially equivalent to one round trip daily. There is, therefore, no 
need for further discussion of those issues. 

Petitioner began its mail route operations July 4, 1934, under a temporary 
contract which subsequently was indefinitely continued. The initial 4 months’ 
operations were considered in the first report in Air-Mail Compensation, supra, 
Base rates of compensation were there fixed for the transportation of air 
mail by airplane for all routes then in operation, each base rate being applic- 
able only to the mileage named therefor. The rate for route no. 24 was 
fixed at 28 cents per airplane mile for a base of 63,000 miles per month. 
Provision was made for progressive increase or decrease of 1 per cent, in 
the base rate for each 10 percent decrease or increase, respectively, in the 
mileage flown. This provision was subject to the exception that when the 
base mileage is the substantial equivalent of one round trip daily per month 
the provision of the scale for decreasing the base rate should not become 
effective until the miles flown totaled 180 percent of the base mileage. The 
exception referred to is applicable to the instant case. Due to changes in 
service hereinafter discussed, the monthly mail-pay mileage actually flown 
has since increased substantially but has always been less than 180 percent 
of the base mileage. The petition is based upon changes in operations, which 
developments in the industry and the art of flying, as well as the rules and 
regulations of Government departments pertaining thereto, are alleged to 
have wrought, as compared with those of the earlier period heretofore con- 
sidered. Such readjustments of both the rate and mileage bases as may be 
reasonable in the premises are sought. 

Corporate history and capitalization. Petitioner and its predecessors, 
under practically the same management, have been engaged in the commercial 
operation of airplanes for the past 12 years. Its immediate predecessor, 
Delta Air Service, Inc., was incorporated under the laws of Louisiana in 
1927 and was reorganized under the present name in December, 1930, with 
an authorized capital stock of 5,000 shares without par value. On June 12, 
1934, the authorized capital stock was increased to 50,000 shares. As of 
June 30, 1936, 12,202 shares were outstanding, 4,266 of which were issued 
at $10 per share and 7,936 at $5. 

No individual or company holds a controlling interest in petitioner, only 
three persons, including its president and its general manager, holding 5 
percent or more of the outstanding stock, the president, with 3,100 shares, 
having the largest holding. Petitioner controls no other corporation. No 
dividends have been declared. No funded debt has ever been incurred, but 
loans and notes payable in the amount of $175,266 were outstanding as of 
June 30, 1936. Of this sum $13,905 represented the balance due on the 
purchase of Stinson-A planes, secured by a chattel mortgage on the planes; 
$16,240 a note to an insurance company; and the remainder, notes to various 
banks endorsed by petitioner’s president and secured by his personal collateral 
and a chattel mortgage on certain equipment. 

Petitioner’s cash account showed a balance of $4,423 on July 1, 1934, 
and an overdraft of $41,699 on July 1, 1936. As of the same dates current 
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assets amounted to $5,168 and $37,690 and current liabilities $14,690 and 
$224,652, respectively. 

Operations. Prior to the beginning of operations under its mail contract 
petitioner was engaged in “dusting operations,” a process of applying fungi- 
cides and insecticides to growing crops and orchards. For this purpose it 
had a substantial investment in specially-designed aircraft and equipment, 
unsuitable for transport operations. The dusting operations were conducted 
at a profit and were continued after the inauguration of air-mail service. They 
are not involved in this proceeding. Results of petitioner’s operations as a 
whole and separately for the mail route are reported monthly to the De- 
partment. 

As of June 30, 1936, route no 24, the physical characteristics of which 
are briefly described in Air Mail Compensation, supra, at page 742-3, ex- 
tended from Charleston, S. C., to Dallas, Tex., the mileage varying from 
1,021 to 1,067 miles depending on the course flown. As originally advertised, 
the route extended from Charleston to Fort Worth, Tex., approximately 
1,087 miles. However, under the provisions of the contract as awarded, 
service between Dallas and Fort Worth was to be omitted except as specific- 
ally required. The contract required petitioner to furnish facilities for a 
minimum of four passengers, in addition to express and mail service, on all 
schedules. 

At the time of the hearing in Air-Mail Compensation, supra, petitioner 
was operating its route in two sections: between Charleston and Atlanta, 
Ga., via Columbia, S. C., and Augusta, Ga., and between Atlanta and Dallas, 
with intermediate stops at Birmingham, Ala., Meridian and Jackson, Miss., 
and Monroe and Shreveport, La. Services over the two sections was con- 
ducted on independent schedules, with through transportation between 
Charleston and Dallas requiring a night’s layover at Atlanta. All flying 
was scheduled during daylight hours, except a part of one schedule 
approaching Atlanta from the west during winter months. On March 4, 1935, 
the flight between Charleston and Atlanta was extended to include service 
between Atlanta and Birmingham. This extended service required night 
flying. All schedules were in authorized mail-pay service. Additional service 
was authorized by the Department effective July 1, 1935, when a round trip, 
on night schedule, between Atlanta and Fort Worth, was inaugurated—the 
westbound trip, daily except Mondays and days after holidays; the eastbound 
trip, daily except Sundays and holidays. At the same time under authoriza- 
tion of the Department, service on the Atlanta-Birmingham extension was 
changed from a mail-pay to a weight-credit? basis. From September 23 to 
December 31, 1935, as a result of a shortage of passenger equipment, the 
night trip between Atlanta and Fort Worth was operated as an exclusive 
mail service with the Department’s approval. On March 15, 1936, service 
between Dallas and Fort Worth was discontinued. Petitioner has operated 
no exclusive passenger schedules. 

Property and investment. At the close of the period covered by the 
hearing in Air-Mail Compensation, supra, petitioner was operating six second- 
hand planes; a single-motored Stearman and five tri-motored Model-T Stin- 
sons, equipped with one-way radio. Its investment in real property and 
equipment devoted to airline operations amounted to $35,768. 

2. For description of weight-credit service see 206 I. C. C. 714. 
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During 1935 it became apparent that the flying equipment then in use, 
including two second-hand planes acquired subsequent to October 1, 1934, 
was obsolete, and new equipment was ordered. Beginning January 1, 1936, 
all operations were conducted with a fleet of five modern transport planes 
(two Model-A Stinsons and three Lockheed Electras) equipped, as required 
by Government regulations, with two-way radio. Power units included nine 
260 h.p. Lycoming and nine 450 h.p. Wright Whirlwind engines. The first 
two of the new planes were acquired in July and August, 1935, in order 
to meet the requirements of the newly inaugurated night schedule between 
Atlanta and Dallas. Petitioner also owned, but did not use, two Stearman 
and six Model-T Stinson second-hand planes, equipped with Wright J-5 and 
215 h.p. Lycoming engines, respectively. Airway communication equipment 
consisted of ground stations at Monroe and Shreveport, La., Atlanta, and 
Birmingham, Ala. and Dallas. Shop equipment, motorized vehicles, and 
minor items of furniture and miscellaneous equipment constituted the re- 
maining items of physical property owned that were used or useful in the 
operation of the mail route. 

On June 30, 1936, petitioner’s investment in real property and equipment, 
exclusive of that used in dusting operations, totaled $285,231. At that date 
the accrued depreciation reserve totaled $66,914, of which $60,773 pertained 
to flying equipment, resulting in a net book value of $218,317. Depreciation 
charges on the new flying equipment are based upon estimated service lives 
of 3 years for Stinson and 4 years for Lockheed planes, and 3,000 flying 
hours for the Lycoming and Wright engines. The recorded investment in 
materials and supplies had increased from $1,517 on July 1, 1934, to $16,046 
on July 1, 1936. 

Operating statistics. Prior to the hearing in Air-Mail Compensation, 
supra, the average monthly scheduled mail-pay mileage was approximately 
61,000 miles. Due to increased authorizations, the monthly average for the 
12 months’ period ended June 30, 1936, approximated 105,000 miles. How- 
ever, because of unfavorable weather conditions, all scheduled mileage was 
not flown. During the latter period, the mail-pay miles actually flown ranged 
from a minimum of 79,619 in January, 1936, to a maximum of 105,269 in 
July, 1935, with a monthly average for the period of 93,600. The miles 
actually flown during 6 months of the 12 months’ period were less than the 
average. For the two periods the average mail ioads were 48 pounds and 
69 pounds, respectively, having reached and held a peak of 83 pounds during 
the months of April, May, and June, 1936. Pound-miles performed, which 
averaged but 2,879,268 per month during the first 12 months of operations, 
totaled 8,416,137 in June, 1936. In addition, beginning in July, 1935, the 
authorization of weight-credit schedules added an average monthly mileage 
of approximately 6,000 miles on which mail was carried but for which com- 
pensation was not paid. Since the date of the hearing in the former case, 
the acquisition of modern equipment, hereinbefore described, has resulted in 
materially expediting the mail service, the scheduled time between Atlanta 
and Dallas having been reduced by approximately two hours. 


The changes in passenger service have been even more pronounced. 
Seat-miles operated per month averaged 405,318 during the first 6 months’ 
operations, 521,790 during the calendar year 1935, and 906,298 during the first 
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6 months of 1936. The revenue load factors for the same periods were 18 
percent, 25 percent, and 28 percent, respectively. Subsequent to operations 
with all modern equipment, in January, 1936, passenger business had steadily 
increased until over 1,100 revenue passengers were carried during each of 
the months of May and June of that year. This figure is double that re- 
ported for the corresponding months of the previous year and more than 
four times the number carried in the 4-months’ period for which results 
of operation were available at the former hearing. Passenger revenues aver- 
aged over $14,000 per month during March, April, May and June, 1936, as 
compared with $6,000 per month during the preceding 14 months. With 
the exception of a short period at the beginning of operations, passenger 
fares have been on the basis of 5 cents per mile, with a 10-percent reduction 
for round-trip tickets, and a 15-percent reduction on tickets purchased with 
scrip. 

Results of operations. Revised in accordance with the Department’s 
exceptions, the net deficit from operations for the 2-year period ended 
June 30, 1936, shown by petitioner’s books would be $21,843. This amount 
covers $16,068 credited by petitioner to profit and loss during the first 6 
months of 1936. This credit resulted from the sale of old flying equipment 
no longer needed for or used in the operation of the route. Charges for 
depreciation and insurance, other than fire, on this old equipment had been 
discontinued at various dates during 1935. For the purposes of this pro- 
ceeding, the Department and petitioner agree that $21,843 was the deficit 
from operations during the full 2-year period ended June 30, 1936. 

Petitioner takes the position, however, that as the changes in schedules, 
equipment, and operating conditions which have occurred since the Com- 
mission’s decision in Air-Mail Compensation, supra, were made during the 
period prior to January 1, 1936; the results of operation during that period 
fluctuated with the changes. Consequently, it contends, the results of opera- 
tion since that date, when there were no further changes in schedules or 
mail authorizations and all operations were conducted with new and modern 
equipment selected by the management as best suited to the needs of the 
route, are more properly to be used as an indication of future operating 
results. In arriving at the results of operations petitioner considers the 
original credit to profit and loss as pertaining to the operating expenses of 
the prior period, when the equipment involved was in use and the accruals 
for depreciation and insurance were charged. On this basis, it arrives at 
a net deficit from operations of $24,126 during the first 6 months of 1936. 
The Department, on the other hand, treats this credit to profit and loss as 
applicable to the operating expenses of the latter period, which would reduce 
the net deficit from operations to $8,058. 

Whether under the provisions of the accounting classification the results 
of this transaction should be accounted for through operating expense ac- 
counts or through profit and loss account, either as pertaining to the period 
of sale or some prior period, is unimportant for present purposes. Entries 
in accounts cannot change facts or create income, and even when in con- 
formity with a prescribed system of accounts we are not precluded from 
inquiring into their propriety or the correctness of the results shown thereby. 


Air Mail Rates for Route No. 33, 216 I. C. C. 381, 399; Excess Income of 
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Richmond, F. & P. R. Co., 170 I. C. C. 451, 510. While the sales actually 
occurred during the first 6 months of 1936, there were, as previously stated, 
no charges to operating expenses during that period on account of this 
equipment and thus no charges which could properly be offset by some 
portion of the amount realized from the sale. It follows that any credit 
on account of the sale to the operating expenses incurred during this period 
would result in distorting those expenses and prevent disclosure of the true 
result of the mail operations. 

Estimates of results of future operations. Although relying to a large 
extent on the actual results of its operations during the first 6 months of 
1936 as supporting the necessity for an increase in the present rate, petitioner 
presented some evidence with respect to the cost of subsequent operations. 
Its witness testified as to increases in expense said to have been necessarily 
incurred between June, 1936, and the date of the hearing, November 18, 1936, 
and as to an estimate of other expenses deemed by the management to be 
future probabilities. The first group totaled $830, and the latter $3,098 per 
month. Of the former amount $200 is represented by increased personnel 
and $630 by increased salaries. 

The larger, or estimated amount, includes $445 for increases in pay of 
pilots and copilots; $380 representing salaries of two additional copilots; 
$613 involved in the change of nine employees from a part to full-time status; 
$300 representing salaries of two new station men at stops to be added in 
the near future; and $235 Social Security tax, of which $75 will result from 
the other increases here enumerated. The remaining $1,125 represents in- 
creased compensation to all station and office personnel, on a $25 per month 
average basis, and a $500 per month increase in general office salary expense. 

The record shows that the increases in compensation paid pilots and 
copilots will be required by Government regulations. The probable necessity 
of the other salary increases proposed is supported only by the opinion of 
the witness. 

Petitioner’s witness also referred to the general tendency toward in- 
creased material prices, unionization of labor with attendant wage increases, 
and increased airport fees. The record, however, contains no basis for an 
estimate of such increases. 

Expenditures. In making a determination with respect to the reasonable- 
ness of profits under section 6(b) we are required by the amended act to 
consider the nature of all expenditures by the carriers, both with respect to 
the reasonableness of the amounts thereof and the relationship, if any, be- 
tween vendors and lessors and stockholders and employees of the carriers. 
In requiring a consideration of such relationships it was obviously intended 
that we ascertain and consider whether, and to what extent, there may have 
been collusion adversely affecting the carriers or direct or indirect benefits 
in favor of those who are interested in them and who may exert influence 
either by reason of their proprietorship or their control of purchases. The 
evidence shows that in only one instance were purchases made from vendors 
in which any stockholder or employee of petitioner had any interest. Peti- 
tioner occasionally made retail purchases from a hardware company in which 
one of its stockholders also held stock. In these transactions petitioner re- 
ceived the benefit of wholesale prices. 
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Petitioner’s witness testified concerning its constant efforts toward the 
most economical operation consistent with safety and good business. Its 
major outlay has been for modern equipment, which was purchased after 
careful consideration of the kind of equipment necessary and most suitable, 
from the standpoint of both costs and performance, to meet the requirements 
of the route. Purchases of fuel, parts, and materials of all kinds were 
largely made through competitive bidding. In this connection, attention was 
called to the high gas taxes levied in four of the six states through which 
petitioner operates, resulting in comparatively high costs for airplane fuel 
in spite of a very advantageous contract for its purchase. 

Weight-credit schedules. As hereinbefore shown, on March 4, 1935, 
petitioner’s mail-pay authorizations, which had consisted of one round trip 
over each division of the mail route, were increased to include an additional 
round trip between Atlanta and Birmingham. This latter schedule was 
operated as an extension of the eastern division schedule and did not necessi- 
tate the use of any additional equipment. At that time, air-passenger service 
between Atlanta and Birmingham was also provided over petitioner’s route 
by Eastern Air Lines, contractor on air mail route no. 5 between Newark, 
N. J., and New Orleans, La. 

Beginning June 30, 1935, as a result of a conference between representa- 
tives of petitioner and the Department, Eastern’s service via Birmingham 
was discontinued; petitioner was given an additional round trip, with mail- 
pay authorization, over its western division; and the Atlanta-Birmingham 
trip was changed from a mail-pay to a weight-credit schedule. 

As shown by petitioner’s exhibit, the net deficit resulting from the first 
year’s operation of this weight-credit schedule totaled $9,850 or 13.30 cents 
per airplane mile. The result was arrived at by deducting the total revenues 
received through operation of the schedule, $6,003, from the direct aircraft 
operating expenses? incident thereto $15,853. While using the same revenue 
figure, the Department’s exhibit adds to the direct aircraft operating ex- 
penses of the schedule a proportionate part of all other operating expenses 
based on revenue miles flown and, in addition, charges a portion of the total 
income items against the weight-credit schedule on the same basis. As thus 
computed, the net deficit from the operation of the weight-credit schedules 
for the fiscal year ended June 30, 1935, was $22,884. Petitioner’s calcula- 
tions are based on the theory that as the weight-credit schedules were oper- 
ated as an addition to its other operations direct aircraft operating expenses 
were the only additional expenses occasioned thereby. On the other hand, the 
Department takes the position that such schedules should be considered as 
being operated independently of other service, in which case they could 
not be operated without incurring all expenses incident to air-transport 
operations. 

The necessity for a segregation of the results of the operation of peti- 
tioner’s weight-credit schedule rests upon its classification. The Department 
contends that such schedules are “nonmail” within the meaning of the act, 
which thus requires the elimination of any loss occasioned thereby from 





3. Direct aircraft operating expenses are the costs necessary to keep the 
plane in the air, and cover repairs, depreciation and retirement of aircraft, 
engines and communication equipment; wages and expense of flying and air- 
craft communication personnel; cost of fuel, insurance and other minor items. 
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consideration in fixing rates. The Department further suggests, that in 
case of an adverse ruling on this point, resulting in an increase in the rate 
fixed by the Commission in Air-Mail Compensation, supra, it may find it 
necessary to cancel the entire scheduled service changes made effective 
on July 1, 1935, hereinbefore described, and indeed, all weight-credit service. 
As shown by the Department’s exhibit, the net deficit from operations of 
$21,843 of all schedules during the full 2-year period, resulted from a net 
profit on mail-pay schedule operations of $595 and a net deficit of the weight- 
credit schedule of $22,438. As shown by petitioner’s exhibit, the two classes 
of service would have divided the total loss, $11,993 to pay and $9,850 to 
weight-credit schedules. Thus the importance of a determination of the 
status of a weight-credit schedule to this proceeding is apparent. 

The act neither contains a definition of “nonmail schedules” nor pre- 
scribes a method for determining the results of the operation thereof. Prior 
to the decision in Air-Mail Compensation, supra, weight-credit schedules had 
been used for the transportation of mail without payment for the mileage 
flown, under an informal arrangement whereby the weights of mail flown 
were credited to mail-pay schedules. However, the amendments of August 
14, 1935, incorporated the following addition to section 3(f) of the act: 


* * * the Postmaster General may, upon application by an air-mail con- 
tractor, authorize said contractor for his own convenience to transport air mail 
on any nonmail schedule or plane, with the understanding that the weights 
of mail so transported will be credited to regular mail schedules and no 
mileage compensation will be claimed therefor and the miles flown in such 
cases will not be computed in the annual agreement of flown mileage author- 
ized under this section. 


The Department asserts upon brief and exception, that the placing of 
mail upon a “nonmail schedule,” under the provisions of section 3(f) can- 
not of itself transform such schedule into a mail schedule and contends, 
that if losses incurred on such schedules are to be considered in fixing rates 
the carriers will, in effect, receive mileage compensation therefor contrary 
to specific provisions of the act. On the other hand, petitioner insists that 
a “nonmail schedule” is one on which no mail is transported. 

Assuming that under the provisions of the act weight-credit service is 
inaugurated solely at the request and for the benefit of the carriers, never- 
theless mail service cannot be performed on any schedule without the author- 
ization of the Department. Nor can it be denied that the Government 
thereby receives the benefits of superior mail service without payment of 
compensation commensurate with the service rendered or with that for mail- 
pay schedules. The record shows that petitioner’s weight-credit schedule 
is the most important mail schedule between Atlanta and Birmingham. 
Furthermore, since cost of service is the only one of the elements to be 
considered in fixing rates, it cannot be said that consideration of losses in- 
curred on a weight-credit schedule is tantamount to payment for weight-credit 
service on a mileage basis. 





4. Section 6(e) of the Air Mail Act, as amended, provides that “In arriv- 
ing at such determination [of fair and reasonable rates] the Commission shall 
disregard losses resulting, in the opinion of the Commission, from the unprofit- 
able maintenance of normal schedules, in cases where the Commission may 
find that the gross receipts from such schedules fail to meet the additional 
operating expense occasioned thereby.” 
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The question of the services to be taken into consideration under the 
terms of the contracts in fixing fair and reasonable rates for the transpor- 
tation of mail was first considered in Air-Mail Compensation, supra. At 
that time the carriers were operating mail-pay schedules, weight-credit trips, 
on-line exclusive-passenger schedules, and off-line services. The Commis- 
sion there said that off-line services were not properly to be considered in 
determining fair and reasonable air-mail rates. In respect of on-line ex- 
clusive-passenger schedules it pointed out that passenger service is required 
by the Government and that such requirement compels the acquisition and 
operation of equipment superior to that which would be required if mail 
were flown without passengers, and said that “it does not follow that such 
schedules must be entirely ignored in the fixation of rates * * *.” The 
rates there determined to be fair and reasonable for transportation of the 
mail were fixed with relation to and for application to all airplane-miles 
actually flown with the mail whether in mail-pay or weight-credit service. 

The direction to disregard losses from the operation of “nonmail sched- 
ules” in rate determinations was placed in the act subsequent to that decision 
and concurrently with the authorization in section 3(f), quoted above, to 
use “nonmail schedules“ for the transportation of mail on a weight-credit 
basis. Obviously the only “nonmail schedule” which can be used for the 
transportation of mail on a weight-credit basis under the authority of sec- 
tion 3(f) is a schedule on which no pay or weight-credit mail is being trans- 
ported at the time of authorization or, in other words, an exclusive-passenger 
and express schedule. To conclude that the “nonmail schedules” to be dis- 
regarded for the purposes of section 6(e) embrace not only exclusive-pass- 
enger and express schedules but also schedules used for the transportation 
of mail on a weight-credit basis would thus result in different connotations 
of the term “nonmail schedules” in the same act. 

Section 3(f) also contains the following provision: 


* * * the Postmaster General shall prescribe the number and frequency of 
schedules, intermediate regular stops, and time of departure of all planes 
carrying air mail, with due regard for the volume of mail carried over each 
route and for connecting schedules, and he may, under such regulations as 
he may prescribe, authorize and, notwithstanding any other provisions of 
this Act, compensate for a special schedule or an extra or emergency trip 
in addition to any regular schedule over air-mail routes or portions thereof 
at the same mileage rate paid for regular schedules on the contract route 
or routes, or at a lesser rate if agreed to by the contractor and the Postmaster 
General, and he may utilize therefor any scheduled passenger or express 
flight of the contractor between the terminal points or over a portion of 
any route whenever the needs of the service may so require. * * * 


The authorization here referred to may be distinguished from the au- 
thorization to carry mail regularly on a weight-credit basis for the carrier’s 
convenience. Accordingly we conclude that where the Postmaster General 
has duly authorized a mail schedule on a weight-credit basis, and mail is so 
carried, such a schedule is not a “nonmail schedule.” 

We further find that petitioner’s schedule between Atlanta and Birming- 
ham on which mail is carried on a weight-credit basis is not a “nonmail 
schedule.” It is, therefore, unnecessary to decide the proper method of 
determining the “additional operating expense occasioned by” petitioner’s 
Atlanta to Birmingham weight-credit service. 
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Conclusions. The Commission’s audit and that of the Department cover 
different periods, were made for different purposes and show varying results. 
However, for the period covered by both, i.e., July 4, 1934, to March 31, 1936, 
it is shown that when all transport operations are considered, the net result 
of petitioner’s operations was a deficit. Petitioner’s exhibits, its monthly 
and annual reports to the Department, and all other evidence of record 
show a similar result. Petitioner’s testimony with respect to the reason- 
ableness of expenditures and lack of interest between its stockholders and 
vendors and lessors has not been controverted. The record is sufficient to 
support a finding under section 6(b). 

The amendments of August 14, 1935, gave legislative sanction to weight- 
credit service, and subsequent thereto the rate heretofore fixed for applica- 
tion to all airplane miles actually flown with mail has been applied only to a 
portion of those miles, resulting in a material reduction in the compensation 
to petitioner from that contemplated under the Commission’s decision in 
Air Mail Compensation, supra. The improvements throughout the industry 
and the changes in Government regulations which have affected the costs 
of air-mail transportation generally, as well as the radical changes in 
schedules, equipment, and operating coriditions pertaining to petitioner’s 
route, which have been considered in detail herein, indicate further that the 
rate formerly fixed is no longer fair and reasonable. 

Prior to 1936 petitioner’s operating expenses and revenues practically 
balanced; operations during the last 6 months of 1934 showing a net deficit 
of .04 cents per revenue airplane mile, while those of the calendar year 1935 
resulted in a net income of the same amount. 

For the first 6 months of 1936 the net deficit from operations was $24,000. 
Although operating expenses had increased 9 cents per revenue airplane 
mile over those of 1935, the net deficit from operations reflected an increase 
of only 4 cents, due to an increase of 5 cents in revenues from sources other 
than mail. While agreeing with this statement of the results of its operation, 
petitioner on exceptions emphatically denies that there is any indication of 
record that further increase in such revenues may be expected. The installa- 
tion of the new and modern equipment was the most important item affecting 
operating expenses. The propriety of equipment replacements is primarily 
a responsibility of management and a carrier must be allowed some latitude 
for the exercise of business judgment in such matters as are not controlled 
by law. However, the judgment of petitione:’s officers in the matter might 
well be questioned were its contention with respect to the probability of in- 
creased passenger revenues in the near future borne out. Furthermore, in 
Air-Mail Compensation, supra, the Commission recognized that revenues from 
sources other than mail may not be all that such services reasonably warrant. 
The new equipment was acquired in the interest of mail as well as passenger 
service, facilities for the latter being required by the mail contract. Both 
have benefitted by the resultant improvements in speed, efficiency, and de- 
pendability, and the increased expense thereof should also be shared by these 
services. 

Applying the rate herein found to be reasonable, 29 cents, to the opera- 
tions during the first 6 months of 1936 would result in increasing revenues 
by $9,655 and reducing the net operating deficit for the period to approxi- 
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mately $14,500 or from 4 cents to 2.4 cents per revenue airplane mile. A 
gain of one in the average number of revenue passengers carried per airplane 
mile would increase passenger revenues sufficiently to convert the remaining 
deficit into an operating income. On an annual basis this income, without 
taking into consideration any additional operating expenses resulting from 
the increase in passenger traffic or otherwise warranted, would probably 
yield a substantial return to the carrier. The record supports the statement 
that some increase in passenger traffic may reasonably be expected. It does 
not, however, warrant an assumption that the gain referred to is probably in 
the near future. During the first 6 months of 1936 the average number of 
revenue passengers carried per airplane mile was 2.61. An increase to 3.61 
would mean an increase of about 300 passengers per month, considering the 
average haul per passenger, or about 35 percent in the average number of 
passengers carried during those 6 months. 

As heretofore shown, changes in mail pay authorizations subsequent to 
the hearing in Air-Mail Compensation, supra, increased petitioner’s average 
monthly scheduled mail-pay mileage from 61,000, the approximate equivalent 
of one daily round trip over the route, to 105,000 miles. The latter mileage 
includes a second daily round trip over the entire western division and 
appears to approximate closely the probable needs of the route during the 
immediate future. However, the record discloses wide fluctuations in the 
monthly mileages actually flown due to causes not within the control of the 
Department or the petitioner. As petitioner is required at all times to main- 
tain equipment and personnel sufficient to operate the service as scheduled, 
expenses tend to remain constant while revenues vary directly with the miles 
actually flown. = 

In Air Mail Compensation, supra, the Commission gave recognition to 
the fact that cost of operation does not change in direct proportion to changes 
in airplane miles flown, and rates were there established on a basis designed 
to change automatically corresponding to changes in service, so as to main- 
tain a reasonable relation between the service actually performed and the 
changes therefor. However, with respect to petitioner’s route the authoriza- 
tion of the additional schedules has created a wide variance between the base 
mileage there fixed and the present scheduled mileage leaving petitioner’s 
compensation unduly sensitive to the variations in miles actually flown. To 
overcome the heavy decline in compensation caused thereby, during several 
months of the year, the base mileage as originally fixed should be revised in 
accordance with the changed conditions. 

We find: 

(1) That no unreasonable profit has been derived or is accruing from 
the rate of compensation being paid to petitioner under its contract for the 
transportation of air mail by airplane on route no. 24; 

(2) That the rates of compensation for the transportation of air mail 
by airplane and the service connected therewith over route no. 24 were not 
fair and reasonable from and after May 12, 1936, the date of the filing of 
the petition herein; and 

(3) That the fair and reasonable rates of compensation for the trans- 
portation of air mail by airplane and the service connected therewith over 
route no. 24 from and after the date of the petition herein were, are, and 
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will be for each airplane mile actually own with mail, subject to the pro- 
visions of section 3(f) of the act, the rates for 300 pounds of mail or less 
determined by applying the provisions of the Commission’s order in Air-Mail 
Compensation, supra, as amended, to a base rate of 29 cents per airplane 
mile for a base mileage of 105,000 miles per month. 


An appropriate order will be entered. 


Order 


At a Session of the INTERSTATE COMMERCE CoMMISSION, Division 3, held at 
its office in Washington, D. C., on the 6th day of July A. D. 1937. 


Air Mail Docket No. 16 
Air Mail Rates for Route No. 24 


It appearing, That by order of March 11, 1935, entered pursuant to the 
provisions of the Air Mail Act of 1934, the Commission fixed and determined 
the fair and reasonable rates of compensation for the transportation of air 
mail by airplane.over Air Mail Route No. 24; and 

That Delta Air Corporation, contractor on route no 24, filed a petition 
for review of said order, which was answered by the Postmaster General ; 
and 

That a full investigation of the matters and things involved has been 
had, and that Division 3, on the date hereof, has made and filed a report 
containing its findings of fact and conclusions thereon, which said report is 
hereby referred to and made a part hereof: 

It is ordered, That fair and reasonable rates of compensation for the 
transportation of air mail by airplane and the service connected therewith 
over Air Mail Route No. 24, on and after May 12, 1936, are fixed and deter- 
mined, and are hereby published for each airplane mile actually flown with 
mail, subject to the provisions of section 3(f) of the act, as the rates, for 
300 pounds of mail or less, determined by applying the provisions of the 
Commission’s order in Air-Mail Compensation, 206 I.C.C. 675, as changed 
by the Commission’s order of June 14, 1937, to a base of 29 cents per air- 
plane mile for a base mileage of 105,000 miles; 

And it is further ordered, That this order shall continue in full force and 
effect until further order of the Commission. 

By the Commission, division 3. 

W. P. Barret, 
[SEAL] Secretary. 


INTERSTATE COMMERCE COMMISSION: AIR MAIL 
DOCKET NO. 26 


Transcontinental & W. A. Air-Mail Bid 


In the Matter of Submission by the Postmaster General of One Bid 
Received for Transportation of Air Mail Over a Proposed Route 
Between Winslow, Ariz., and San Francisco, Calif. 


Decided July 27, 1937 


Direction given pursuant to section 3(e) of the Air Mail Act of 1934 in 
respect of the bid of Transcontinental & Western Air, Incorporated, for 
transportation of air mail by airplane over a proposed route between 
Winslow, Ariz., and San Francisco, Calif. 
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REPORT OF THE COMMISSION 
Division 3, CoMMISSIONERS McCMANAMy, PorTER AND MILLER 


By Division 3: 

Under date of July 19, 1937, the Postmaster General submitted for our 
consideration the bid of Transcontinental & Western Air, Inc., for carrying 
the mail by air between Winslow, Ariz., and San Francisco, Calif. This 
was the only bid received for the proposed route in response to the Post- 
master General’s advertisement of June 9, 1937, “issued subject to the 
provisions of, and pursuant to authority granted in”, the Air Mail Act ap- 
proved June 12, 1934, 48 Stat. L. 933, as amended by the acts of June 26, 
1934, 48 Stat. L. 1243, and August 14, 1935, 49 Stat. L. 614. That advertise- 
ment called for sealed proposals for carrying air mail on one round trip 
daily, except Sundays and holidays, between Winslow and San Francisco 
via Las Vegas, Nev., Fresno, Calif., and such other intermediate points as 
may be later designated by the Postmaster General, a distance of approxi- 
mately 693 miles, for an initial period of 3 years without increase during 
such period in the mileage rate of pay submitted by the bidder. Section 3(e) 
of the act provides that under such circumstances the Postmaster General 
shall either reject the bid or submit it to us for our direction in the premises 
before awarding the contract, and the bid was submitted to us in accordance 
with that provision. 

A like submission of a single bid was considered in Inter-Island Airways 
Air-Mail Bid, 203 I. C. C. 772. We there pointed out that various provisions 
of the act contemplate the prompt letting of contracts following advertise- 
ments for bids for air-mail service, and said that “where reason exists for 
prompt action on our part and we have before us sufficient facts upon which 
we can reasonably give direction as to acceptance or rejection of a bid, such 
direction might well be given without the delay of a formal hearing.” Sec- 
tion 3(e) does not make formal hearing prerequisite to our action. Public 
notice of the submission of this bid was given in a press notice of July 20, 
1937, over the signature of our Secretary. No request for hearing or other 
presentation of facts or views upon the matter has been received. In his 
submission the Postmaster General states that “This Department desires to 
immediately inaugurate the service * * *.” We are, therefore, considering 
and disposing of the matter on the papers which he has transmitted, as 
follows: Copy of the advertisement, the proposal of the bidder, including the 
schedule of the equipment proposed to be used; affidavit of qualifications of 
bidder; affidavit as to officers and directors of bidder; certificate as to 
ability of bidder to meet requirements of Department of Commerce with 
reference to letters of authority; certificate as to compliance of aircraft to 
be furnished with specifications; certificate as to air-mail compartments; 
certified copy of resolutions of Board of Directors conferring authority to 
sign bid; and certificate in compliance with section 9 of the Air Mail Act 
of 1934, as amended, requiring bidders to furnish information as to stock- 
holders, directors, and the bidder’s “financial set-up.” 

Transcontinental & Western Air at present holds a contract with the 
Postmaster General for the transportation of air mail over route no. 2 
between New York, N. Y., and Los Angeles, Calif., via Pittsburgh, Pa., In- 
dianapolis, Ind., Kansas City, Mo., Amarillo, Tex., Albuquerque, N. Mex., 
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and Winslow, Ariz., and certain other intermediate points. Some of the 
nonmail transcontinental schedules between New York and Los Angeles are 
operated via Chicago, IIl., off the line of route no. 2. 

Following the amendments of August 14, 1935, to the original act, this 
carrier also sought permission from us under section 15 of the act to operate 
schedules for the transportation of passengers between Albuquerque and San 
Francisco, diverging from the line of its air-mail route at Winslow and 
serving Las Vegas as an intermediate point. We found that permission to 
inaugurate off-line passenger or express service by an air-mail carrier may 
not be granted under the Air Mail Act when such service would be competi- 
tive in any way with passenger or express service available upon another 
air-mail route, and that since the proposed service would compete with 
passenger and express service available upon other air-mail routes, the appli- 
cation must be denied. Transcontinental & IW. Air, Inc., San Francisco 
Operation, 213 I. C. C. 551, 214 I. C. C. 552, and 220 I. C. C. 163. The 
service for which it is now proposed to award an air-mail contract practically 
coincides with that which could not be operated by the carrier under the 
terms of the act without such contract. The Postmaster General participated 
in that proceeding, taking the position that the act prohibited an air-mail 
carrier from performing any competitive off-line service, and that nowhere 
was authority granted to anyone to permit the inauguration of such service. 
His counsel, however, expressed no view nor introduced any evidence con- 
cerning the public convenience and necessity or the potential effect upon the 
cost of air-mail transportation incident to the establishment of the proposed 
off-line service. Section 15 makes findings by us on those matters prere- 
quisite to any order permitting off-line service we may be authorized to enter. 
In submitting the bid for air-mail service between these points, however, the 
Postmaster General states in part: 


It has been determined by the Postmaster General that the public interest 
will be promoted by the inauguration of air-mail service between Winslow, 
Arizona, and San Francisco, California, upon the route hereinbefore described. 


The ability and qualifications of this carrier to render the proposed 
service safely and efficiently is recognized. Its ability to provide equipment 
to meet the minimum requirements of the contract, which, as specified in the 
advertisement, are a cruising speed of 150 miles per hour with a pay-load 
of at least 2,100 pounds, not including the weight of the required fuel and 
oil or the crew, accommodations for at least 10 passengers, and separate mail 
compartments, also is manifest. Fuel and oil sufficient for cruising at least 
3 hours are required. In respect of the ability and responsibility of the 
carrier the Postmaster General says: 

From the above listed documents submitted for your consideration, it 
will be seen that the proposal is in response to the advertisement; that the 
rate is within the maximum limit fixed by the Air Mail Act; that the bidding 
company, has no officers or directors in its employ whose connection with the 
bidder would prevent it from being eligible to receive or hold an air mail 
contract; that the equipment proposed to be used meets the requirements of 
the Commerce Department and is suitable for carrying the mail over this 
route; that it is proposed to furnish proper mail compartments, as required 
by the advertisement; that the signature to the bid binds the company, in 
conformity with the resolution of the Board of Directors; and that the 
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financial statement required to be furnished by Section 9 of the Air Mail 
Act of 1934, as amended, has been incorporated in the proposal. 


The Department has determined that the bidding company is financially 
responsible and is otherwise a qualified and acceptable bidder. 


This Department * * * believes that the public interest would be pro- 
moted by the acceptance of the bid. * * * 


The rate bid by T.W.A. in response to the advertisement was 1 mill per 
airplane mile. The proposed service of one round trip daily, except Sundays 
and holidays, results in an annual flight mileage of 424,116 miles. On the 
basis of 100 percent performance, total compensation at the rate of 1 mill 
per mile would amount to $424.12 per annum. The carrier proposes to use 
for this operation Douglas DC-2 and Douglas DC-3B (SDT) airplanes 
which have capacities much in excess of those required by the advertisement, 
with cruising speed approximating 180 miles per hour, pay-load 3,232 and 5,265 
pounds, and accommodations for 14 and 17 passengers, respectively. It is a 
matter of general knowledge that reasonable operating costs of these types 
of equipment are much greater than the bid rate. The carrier would, of 
course, receive passenger and express revenues which would, in part, offset 
the opeating costs, but those revenues, even though concededly much in excess 
of the maximum mail revenue the carrier could possibly receive, would not 
be sufficient, judged by past experience, to enable the carrier to operate 
the route at a profit during the 3-year period named in the advertisement. 
The balance sheet submitted by the carrier with its proposals shows total 
assets and deferred debits of over $10,000,000. On the liability side un- 
appropriated surplus accounts shows a deficiency of over $400,000. This 
loss would unquestionably be materially increased by the proposed operation 
during the period of the contract. 

It is impossible from the facts available to make any definite forecast of 
operating results, either for the proposed new route or for the combined 
operation of that route and route no. 2. This is especially true when the 
uncertainties of future service under the contract are borne in mind. The 
advertisement, for example, does not state the hours at which service will be 
required, but it does state that both day and night service may be required. 
In its application to us under section 15, the carrier sought permission to 
operate not more than four round trips daily. Under the contract more than 
the one round trip may be authorized. The advertisement further provides 
that the carrier may be required to furnish the Department, without addi- 
tional cost, sufficient space in its hangars or buildings at the various fields 
for the proper handling and distribution of mail. Airport facilities at 
authorized stop points must be approved by the Department. The carrier 
could also be required to provide any beacons, emergency landing fields, radio 
stations, other means of communication, and other aids to navigation neces- 
sary for the proper navigation of aircraft over the route which are not pro- 
vided by the Government. Application of any or all of these provisions 
of the contract would tend to increase the carrier’s operating costs beyond 
any which could presently be determined. 

As was said in Inter-Island Airways Air-Mail Bid, supra, while the act 
does not prescribe the nature of our direction to the Postmaster General, 
it is only when the bidding appears not to be competitive that any duty 
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under section 3(e) rests upon us. Our duty involves not only instances in 
which only one bid is received by the Postmaster General, but also where 
more than one bid is received and all bids appear to be excessive. In the 
above-named proceedings, we were considering a bid under which the carrier 
proposed to transport the air mail at a rate of 19.5 cents per airline 
mile. The data there considered indicated that the rate could not reasonably 
be said to be excessive, and we, therefore, advised the Postmaster General 
that we perceived no objection to the acceptance of the bid, specifically 
reserving the question of a fair and reasonable rate for the route for con- 
sideration in an appropriate proceeding under section 6(a) of the act. 

Here, also, the bid of 1 mill per airplane mile may not be said to be 
excessive. On the other hand, it is so low as to be merely nominal. When 
the carrier’s efforts to operate into San Francisco, and the fact that it 
proposes to use on this route the equipment it is at present using on route 
no. 2, are borne in mind, it is apparent that, regardless of the requirements 
of the mail service, the carrier plans to operate the route for transcontinental 
transportation in conjunction with route no. 2, and that it is willing to sustain 
the loss, inevitable under the bid rate, in order to obtain the operating rights 
over this route. Whether submission by an air-mail carrier of a bid for an 
additional route, obviously for the sole purpose of obtaining operating rights, 
which it could not otherwise obtain because competitive with existing air- 
mail routes, can be regarded as unfair practice or unfair competition within 
the meaning of the Air Mail Act, need not be considered here. As previously 
stated, no request for hearing or other presentation has been received. 

In Air-Mail Compensation, 206 I. C. C. 675, the necessity of providing 
for modern equipment suitable for the route and affording the highest 
possible safety standards consistent with reasonable investment in the light 
of the requirements of each route, and the necessity of making adequate 
provision to enable employment in the conduct of actual flight operations of 
highly-trained and efficient personnel at a reasonable wage, were considered, 
with other elements, in fixing fair and reasonable rates for transportation 
of air mail. It would seem that these elements, among others, also would 
apply with equal force in considering whether the award of any contract 
at the bid rate is justified, inasmuch as any operation conducted at a loss 
necessarily would preclude realization of these ends and would eventually 
result in impairment of the entire air-mail service. 

Since the act, as above indicated, apparently is directed to the protection 
of the Government from bids which clearly are excessive, and since this 
bid is not excessive, we believe that we are warranted upon this presentation 
in saying that we perceive no objection to its acceptance insofar as excessive 
payment by the Government is concerned. There is no evidence of collusion. 
Our action here should not be interpreted as approving bids which are 
merely nominal; and it must, of course, be understood that we are here acting 
solely upon the question of acceptance or rejection of this bid and that we 
so act by reason of our construction of the act that further proceedings 
under section 6 at appropriate times will not be affected by this action. 


By the Commission, division 3. 
W. P. BartEL, 
[Seal] Secretary. 
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POST OFFICE DEPARTMENT: OPINION OF THE SOLICITOR 
August 23, 1937. 


In the Matter of the Complaint of 
TRANSCONTINENTAL & WESTERN Air, INC., 
MeEmorRANDUM for the Postmaster 


vs. : : f 

Unitep Air LINES TRANSPORT Paice etc Ne gg 

CorPoRATION, . United Air Lines Transport 

relative to the inauguration of an off-line Corporation be required to re- 

passenger service between Philadelphia, store service to the status there- 

Pa. and Camden, N. J., to Cleveland, of existing prior to July 20, 1937. 
a with routing by way of Allentown, 

a. 

Under date of July 10, 1937, Transcontinental & Western Air, Inc., by 
its President, Mr. Jack Frye, complained in a letter addressed to the Post- 
master General that United Air Lines Transport Corporation was about to 
inaugurate on the following day a new off-line passenger and express service 
from Philadelphia, Pa. (airport at Camden, N. J.) to Cleveland, Ohio, with 
two round trips daily, one of which would be routed by way of Allentown, 
Pa. This service was commenced on July 20, 1937, and is being conducted 
at the present time. Complainant asserts that such service is forbidden under 
the provisions of section.15 of the Air Mail Act of 1934, as amended, title 
39 U. S. Code, section 469m, in that it is off the route of United and com- 
petes with passenger and express service available upon other air mail routes, 
including TWA’s A. M. No. 2. The complainant asserts that the service was 
not regularly maintained on and prior to July 1, 1935, nor operated as a 
seasonal schedule during the year prior thereto. 

Before scheduling a hearing before the Department to deal with this 
controversy, a telegram was sent to the President of United Air Lines sug- 
gesting that it would be advisable to defer inauguration of the new service 
pending such hearing, which would be expedited. However, United decided 
to institute the service and accordingly a hearing was set for July 28, 1937, 
special notices being sent to those most vitally interested in this matter or 
who might be affected by the operation of the service. The hearing was held 
before the Solicitor of the Post Office Department on the 28th ultimo, 
at which time there were present Mr. Gerald B. Brophy of Chadbourne, 
Wallace, Parke & Whiteside, Attorneys at Law, 25 Broadway, New York, 
New York, representing Transcontinental & Western Air, Inc., and accom- 
panied by Mr. J. B. Walker, Vice-President of that corporation, who testified 
for complainant. United was represented by Mr. H. M. Bingham, Attorney 
at Law, Washington, D. C., accompanied by Mr. P. M. Wilcox, Secretary of 
the United Air Lines Transport Corporation, who also testified for that 
concern. Mr. Thomas J. Murray and Mr. W. C. O’Brien, Attorneys, repre- 
sented the Post Office Department. 

Mr. Alfred Wolfe, representing the City of Philadelphia, made certain 
recommendations with reference to an airport at that point, and Mr. George 
McKann, representing the Camden County Chamber of Commerce, presented 
arguments in favor of the maintenance of the new service, but neither of 
those gentlemen contributed any matter having a bearing on the legal question 
involved. 

Transcontinental & Western Air, Inc., is the contractor on Air Mail 
Route No. 2 from Newark, N. J., to Los Angeles, California, with inter- 
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mediate stops at Camden, Harrisburg, Pittsburgh, Columbus, Dayton, Indian- 
apolis, St. Louis, Kansas City, Wichita, Amarillo, Albuquerque and Winslow. 
The Vice-President of the company testified (R. 31) that it is seriously 
affected by the additional off-line service instituted by United Air Lines 
Transport Corporation from Camden to Cleveland in that TWA operating 
from Camden through to Pittsburgh carries passengers and express between 
those points from Camden and Philadelphia and also from the same points to 
Detroit, Akron, and other cities by way of a connection over the Pennsyl- 
vania-Central Airlines at Pittsburg. Passengers leave the Philadelphia- 
Camden airport and travel on TWA’s airplanes to Pittsburg, where they 
transfer for Cleveland. Wr. Walker testified that the new service would 
take business away from TWA to and as far as Pittsburgh by taking it to 
Cleveland direct (R. 32). He also testified that the new service will take 
business from Detroit or other points such as Milwaukee, which service may 
be obtained directly by means of Pennsylvania-Central Airlines and through 
connections, and that it will take away from TWA passenger business for- 
merly sold out of Philadelphia-Camden for points on Northwest Airlines, 
Twin Cities, Fargo, Winnipeg, Milwaukee, and other places. This witness 
states that TWA has derived a considerable volume of business from the 
Philadelphia-Camden airport to points on United Air Lines and that pas- - 
sengers are carried from the Camden airport to Chicago, where they are 
transferred to the United Air Lines for Omaha, Denver, Seattle and other 
cities on Route A. M. 1. 

Mr. Walker also stated that TWA has connections at Kansas City with 
Hanford Airlines for the transportation of passengers for Omaha and thence 
west by United; or that such passengers may continue on the Hanford Air- 
lines to the Twin Cities. He stated that such service would involve a con- 
siderably greater revenue to TWA in carrying a passenger from Omaha to 
Kansas City over A. M. No. 2, and transferring the passenger to the Hanford 
Airlines for Omaha,, Sioux City and Twin Cities than it would to take the 
passenger to Chicago, and that the new Camden-Cleveland twice-daily round 
trip service of United will take the above described business “right at its 
source” (R. 33), and will take that business on United all the way to Omaha, 
or to Chicago thus preventing TWA from obtaining the revenue which it 
ordinarily would secure from this passenger besiness. Mr. Walker further 
testified that the new service will take business out of Philadelphia-Camden 
and the surrounding territory up to Cleveland and transfer it to United’s 
A. M. 1 for direct haul to San Francisco or to Los Angeles, whereas TWA 
could take the same passengers out on Route A. M. 2 and transfer them to 
United Air Lines coast operation and get $150 per ticket revenue. 


TWA’s PASSENGER REVENUES 
Mr. Walker testified that TWA received the following revenue from 
passenger service originating at Chicago, Los Angeles and San Francisco 
during the years indicated: 
$16,409.34 


66,263.05 
22,848.32 
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Passenger ticket sales originating at Camden for only three points, namely, 
Chicago, Los Angeles, and San Francisco, were 


31,429.77 


Mr. Walker asserted that in addition to the above figures, revenue was 
also derived as a result of the use of TWA’s service between Camden and 
connecting points on air lines other than the United, and also to many points 
on United’s system. He asserted that any service by United Air Lines in 
addition to that operated by it prior to July 20, 1937, is bound to affect that 
business as well as the business of other air mail contractors (R. 37). 


Unitep Air Lines Claims RESUMPTION OF SEASONAL SERVICE 


Mr. Bingham in behalf of United Air Lines offered copies of the Official 
Aviation Guide to show the nature of the service operated by his client from 
June 1 to December 1, 1934. Those schedules show that during June, 1934, 
United Air Lines advertised a flag stop schedule leaving Philadelphia (Cam- 
den airport) for Cleveland at 2:15 daily, whereas during the next month 
two scheduled trips are listed, leaving at 2:15 and 6:20. The time table 
bears a note marked “f”, which reads, “Flag Stop: Reservations must be 
confirmed at least one hour prior to scheduled departure time.” During the 
month of November, 1934, the hour of departure of the second trip was 
slightly changed and it does not appear in the schedules for December, 1934. 
However, the evidence shows that it was discontinued on November 15th, 
1934 (R. 44). From this date United operated only one round trip daily 
between Philadelphia-Camden and Cleveland, until it resumed the service 
on the 20th ultimo. Both Mr. Bingham and Mr. Wilcox asserted that these 
were seasonal schedules which were maintained in 1934 and were discon- 
tinued during the years 1935 and 1936, only to be resumed, as stated, in 1937. 
Mr. Bingham made the following further statements respecting the seasonal 
character of the service: 


Mr. Bingham: Because we contend that the two round trips which 
we inaugurated on July 1, 1934 to November 15, 1934, were seasonal 
schedules, which were in existence prior to July 1, 1935, and due to pas- 
senger traffic not warranting the resumption of those schedules in the 
year 1935 and again in the year 1936, the seasonal schedule has been 
resumed during the year 1937, and if Congress had intended that the 
schedules should be operated each year it would have inserted the words 
after “may be continued,” and it would have read “may be continued 
and operated in each subsequent year if restricted to the number of 
schedules.” We do not believe Congress intended for an air mail op- 
erator to continue an off-line operation in the event the off-line operation 
resulted in a loss. We believe it is the intention of Congress to have the 
airlines operate within the postal revenues as soon as possible, and that if 
we did continue in seasonal operation which proved financially unsuc- 
cessful we would not be complying at least with the desire and the intent 
of the Congress. 

And, furthermore, we believe we have complied with the law, be- 
cause the law does not say the operations must .be continued in each 
subsequent year, and we do not believe there has been an abandonment 
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of those seasonal schedules by reason of the operation not proving 
profitable in 1935 and 1936, and therefore that we have the right to 
reinstitute this service which was in existence prior to July 1, 1935. 

We also believe that an air mail contractor has the right to complain 
if he believes that his service is being affected by an operator of an 
off-line competitive service. 

In the instant case we say TWA is not an air mail contractor within 
the meaning of the terms of the statute by reason of its operation 
— Philadelphia and Chicago being in off-line competitive flight with 

nited. 

All we are doing is flying between Philadelphia and Allentown on a 
seasonal schedule. Allentown is on our system, on our air mail route. 
Cleveland lies on our air mail route and so does Chicago. TWA does 
not touch on its air mail route either Allentown, Cleveland or Chicago. 

Therefore, we maintain TWA has no right to protest as an air mail 
contractor within the terms of this statute, because the statute speci- 
fically provides that “after June 30, 1935, no air mail contractor shall” 
and these words I would like to emphasize “be allowed to maintain 
passenger or express service off the line of his air mail route which in 
any way competes with passenger or express service available upon 
another air mail route.” 

Solicitor Crowley: Would not the competition set up for this new 
service under consideration now be and is it not clearly shown to be in 
competition with air mail route No. 2 from Philadelphia to Pittsburgh, 
and with Route 14 from Pittsburgh to Chicago, Pittsburgh to Cleveland, 
with Route 10 and 25 from Indianapolis into Chicago? In other words, 
a person desiring to go to Chicago would have the option of taking 
this service set up here by United from Philadelphia through Allentown 
to Cleveland and Chicago, or going straight through from Philadelphia 
on Route 2 to Indianapolis, then up over Route 10, or Route 25 of the 
American Airlines or Eastern Airlines into Chicago, or stopping off at 
Pittsburgh and connecting with the Pennsylvania and going up to Cleve- 
land thence into Chicago. Would he not have several optional routes 
that would be competitive with the service that you are operating? 

Mr. Bingham: Yes, sir, he would have. 

Solicitor Crowley: So the competition within the meaning of the 
law would not be limited, would it, to the competition between TWA 
as an off-line operator into Chicago and the United Air Lines and an 
off-line operator through Allentown into Cleveland and Chicago? 


The testimony of Mr. Wilcox supports the statements of Mr. Bingham 
with respect to the discontinuance of the service because the volume of 
business moving between Philadelphia and Cleveland did not warrant the 
operation of two daily round trip services. Mr. Wilcox said “there was not a 
sufficient number of passengers desiring to travel by air between Phila- 
delphia and Cleveland to warrant the operation of 20 seats a day in each 
direction” (R. 56), and “November 15th was approaching the winter season 
and the business fell off, and therefore the second service was discontinued 
at that time.” No notice was published in the official aviation guide stating 
that the second schedule had been temporarily discontinued nor as to its 
alleged seasonal character. 

Mr. Wilcox stated that in 1935 his company did not believe that the 
additional business that could be obtained between Cleveland and Philadelphia 
would warrant the resumption of the second daily round trip (R. 56) and 
that the same situation obtained in 1936, but in 1937 it was decided that the 
volume of business during this summer would warrant such additional ser- 
vice (R. 57). Mr. Wilcox testified that “at the time the service was discon- 
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tinued in November, 1934, it was our intention at that time to resume the 
service in the summer of 1935 if in our opinion the volume of business would 
warrant two schedules a day.” (R. 58.) 


Service BEFoRE AND AFTER JULY 20, 1937 


The following comparison of the schedules published by United Air Lines 
shows the difference therein as a result of the institution of the new service 
on July 20, 1937: 


Schedule in effect prior to July 1, 1937: 
New York, Philadelphia, Cleveland, Toledo, CH1caco 
WEstTBoUND—Read Down Eastsounp—Read Up 


9 21 TABLE 6 


Lv. New York n (ET) 
Lv. Philadelphia n “ 
(Camden Airport) 
Lv. Allentown (x)n “ 
Ar. ) CLEVELAND » 12592 
Lv. § . 12:20 ; 
Lv. Toledo . 11:45 1:40 
Ar. CHICAGO ~ 9:20 11:15 











United Air Lines schedule effective July 20, 1937: 
New York, Philadelphia, Cleveland, Toledo, CH1caco 
WEstTBouUND—Read Down Eastsounp—Read Up 


37-7 35-1 TABLE 6 4-36 


ayers.  — overs .... Lv. New York n (ET) Ar. 
4:55 ....  .... 8:05 Lv. Philadelphia “ , 
(Camden Airport) 
Lv. Allentown- 
Bethlehem n 
10:43 Ar. ) CLEVELAND 
11:00 Lv. 
.... Lv. Toledo 
12:07 Ar. CHicaco (CT) 











OPINION 


The provisions of section 15 of the Air Mail Act of 1934, as amended, 
which are applicable to the question here involved, read as follows: 


“After June 30, 1935, no air-mail contractor shall be allowed to 
maintain passenger or express service off the line of his air-mail route 
which in any way competes with passenger or express service available 
upon another air-mail route, except that off-line competitive service 
which has been regularly maintained on and prior to July 1, 1935, and 
such seasonal schedules as may have been regularly maintained during 
the year prior to July 1, 1935, may be continued if restricted to the 
number of schedules and to the stops scheduled and in effect during such 
period or season.” 


In my opinion, this service being maintained by United Air Lines Transport 
Corporation is undoubtedly an off-line competitive service within the mean- 
ing of the above quoted provisions of the Air Mail Act. It may be main- 
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tained only in so far as it comes within the limitations prescribed by the 
permissive clauses of section 15. If a twice daily round trip service had been 
maintained by United on and prior to July 1, 1935, it could legally be con- 
tinued thereafter, or if the service was maintained as seasonal schedules 
during the year prior to July 1, 1935, it may be continued if restricted to the 
rumber of schedules and as to the stops scheduled in effect during the period 
or season. I am of the opinion that this service was not maintained on the 
basis of seasonal schedules as is required by the law in order to be lawful 
at this time. If in fact two round trips daily were regarded as seasonal 
schedules by United in 1934, the discontinuance of one of these schedules 
during 1935 and 1936 constitutes, in my opinion, an abandonment thereof. 
The law contains no provision for the resumption of such a service after it 
has been abandoned. 

Counsel for the complainant herein asserts that the remaining schedule 
which has been a regular daily operation year in and year out since 1934 also 
comes within the purview of the law because it is contended it is not re- 
stricted to the stops scheduled in effect prior to July 1, 1935. With this view 
I cannot agree, inasmuch as said daily round trip does not fall within the 
category of “seasonal schedules” but is, as I view the evidence in this case, 
“off-line competitive service which has been regularly maintained on and 
prior to July 1, 1935.” The mere changes in the hours of departure or 
arrival does not change the character of the service, nor would the omission 
of Newark do so, inasmuch as it merely shortens the off-line competitive 
route. The fact that the planes performing the Philadelphia-Camden daily 
round trip service begin their trips at Philadelphia instead of Newark airport 
is not significant in view of the testimony which shows that while for some 
period of time the ships flew out of Newark they really reserved all space 
necessary to accommodate the Camden-Cleveland passenger business. 


RECOMMENDATION 


On the basis of the facts before me and in accordance with the pro- 
visions of the Air Mail Act of June 12, 1934, as amended, I therefore recom- 
mend that the contractor on Route A. M. 1, namely, United Air Lines Trans- 
port Corporation, be advised that the operation of the second daily round trip 
inaugurated on July 20, 1937, between Philadelphia-Camden and Cleveland 
constitutes a violation of section 15 of the Air Mail Act of 1934, as amended, 
and that said contractor be required to advise the Postmaster General within 
five days whether or not this service has been discontinued. 


(Signed) Kart A. Crow ey, Solicitor. 


To the Postmaster General. 
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POST OFFICE DEPARTMENT: OPINION OF THE SOLICITOR 
August 26, 1937. 


In the Matter of the Operation by 
Unitep Air Lines TRANSPORT 
CorPoraTION, MEmMorRANDUM for the Postmaster 
and General embodying a finding of 
WESTERN AIR Express CorporaTION law and fact, to the effect that 
of a through plane passenger and ex- ( the proposed service is contrary 
press service between New York, New | to the provisions of the Air 
York, and other stops on Route AM 11 Mail Act of 1934, as amended 
to Los Angeles, California, via Salt Lake di hibited th d . 
City, Utah, and intermediate points on | 27° 'S Prom et Se: 
Route AM 13, with corresponding east- 
bound schedules. J 


Under date of July 15, 1937, the Solicitor of the Post Office Department 
furnished to United Air Lines Transport Corporation, at Chicago, Illinois, 
and to Western Air Express Corporation, at Burbank, California, notices 
that a hearing would be held before the Department on July 29, 1937, for 
the purpose of determining whether or not a through plane service between 
New York, New York, and Los Angeles, California, via Routes AM 1 to 
Salt Lake City, Utah, and AM 13 thence to Los Angeles, California, would 
be a legal operation permissible under the provisions of the Air Mail Act of 
1934, as amended, if carried on in the manner and pursuant to the arrange- 
ments and contract therefor made and entered into by the above mentioned air 
mail contractors. a) 

Notices of this hearing were sent by air mail to all contractors on Routes 
AM 1 to AM 32, inclusive, and notices were also issued to the press, so that 
any and all parties interested in the proceeding might be present and, if they 
so desired, offer any matter of substantial interest or having a bearing on the 
problems being considered. 

The following persons and concerns appeared and participated: 

United Air Lines Transport Corporation was represented by Mr. Herbert 
M. Bingham, appearing as associate of Mr. J. Bruce Kremer, and by Mr. 
Bruce A. Low, counsel. The President of the Corporation, Mr. W. A. Patter- 
son, appeared and gave testimony regarding the proposed operation, as did 
also Mr. P. M. Willcox, Secretary of the company. 

Western Air Express Corporation was also represented by Mr. Bingham, 
as counsel. The President of the Company, Mr. Alvin P. Adams, appeared 
as a witness. 

Transcontinental and Western Air Express, contractor on Route AM 2, 
was represented by its counsel, Mr. Frederick B. Lee, in opposition to the 
proposed service. 

American Airlines, Inc., contractor on Routes AM 4, 7, 18, 21, 22, 23, 25 
and 30, was represented by its counsel, Mr. Hamilton O. Hale, of the firm 
of Pruitt and Grealis, of Chicago, Illinois, in opposition to the proposed 
service. 

Eastern Airlines was represented by Mr. Gerald B. Brophy, and the 
company’s Vice-President and General Manager, Captain Edward V. Ricken- 
backer, testified to its approval of the proposed operation. 
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Mr. William C. O’Brien and Mr. Thomas J. Murray, Attorneys in the 
Office of the Solicitor, appeared as representatives of the Post Office De- 
partment. 

Representatives of other air lines were present at the hearing, but did 
not participate in the proceedings. 

Since that time, a communication has been received from Continental 
Air Lines, contractor on Route AM 29, in opposition to the proposed service. 

The hearing in this case occupied the better part of two days, the 
transcript of the proceedings covering close to 240 pages, in addition to which 
several exhibits were filed. An ample opportunity was extended to any and 
all persons who so desired to be heard with respect to the questions involved. 
At the conclusion of the hearing, opportunities were offered to all interested 
parties to file briefs, and counsel were also permitted to argue the case orally. 
This was done by Mr. Lee, for Transcontinental and Western Air, and by 
Mr. Hale, for American Airlines, while Mr. Bingham argued in behalf of the 
agreement between United Air Lines Transport Corporation and Western 
Air Express. 

I have carefully considered the arguments and all matter in the record 
pertinent to the question as to whether or not the proposed service is legal 
under the provisions of the existing air mail law, and the conclusion has been 
reached based upon all such matter, including a copy of the contract between 
Western Air Express Corporation and United Air Lines Transport Cor- 
poration, which is incorporated in the record and constitutes an exhibit 
thereto. 


Facts 


While the record is replete with information concerning the history of 
the operations of the companies interested in this proceeding, and the reasons 
for their undertaking through plane sleeper service in the manner therein 
described, and while the record also contains much such testimony largely of 
an argumentative character as to what may be the possible effect on the 
companies if the service is permissible or if it is forbidden, the questions 
before the Department at this time are principally questions of law and only 
such facts as are necessary in order to show the application of the law to 
the situation need be considered. These facts are essentially as follows: 

United Air Lines Transport Corporation and Western Air Express Cor- 
poration have entered into a contract for the declared purpose of enabling 
those companies to operate between New York, New York, and points east 
of Salt Lake City, Utah, to points west thereof and to the terminus at Los 
Angeles, California, a through plane service, so that passengers boarding the 
plane east of Salt Lake City may remain on board at that point and continue 
to their destination at Los Angeles or any intermediate point west of Salt 
Lake City. 

There are three trips between New York and Los Angeles that would be 
affected at this time by the proposed arrangement. Trip No. 1 leaves New 
York at 8:00 in the morning, arrives Salt Lake 9:21 P. M., and Los Angeles 
at 12:35 A. M., or shortly after midnight. 

Trip No. 3 leaves New York at 5:55 P. M., arrives Salt Lake 5:29 A. M., 
leaves Salt Lake 5:45 A. M., and arrives at Los Angeles at 8:15 A. M. This 
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is the only one of the three trips where the convenience of the passengers 
would be likely affected. During the hearing it was suggested that since it 
was a credit trip the schedule could very easily be put forward an hour and 
instead of leaving at 5:55 P. M. (approximately 6 o’clock) it could leave 
New York 7:00 P. M., arrive Salt Lake 6:30 A. M. and Los Angeles 9:15 
A. M. 

Trip No. 5 is scheduled to leave New York at 11:00 P. M., arrive Salt 
Lake at noon the next day (12:11 P. M.) and would arrive Los Angeles 
3:40 P. M. 


It is obvious and practically conceded during the hearing that the pro- 
posed arrangement is not merely to serve the convenience of passengers. 
The facts show that the only changes the passengers would have to make 
would be at Salt Lake City. There is only one of the three schedules where 
the passengers would be at all likely to be sleeping or desiring to sleep, and 
that is trip No. 3, which is the credit trip leaving New York at 5:55, arriving 
at Salt Lake at 5:29. As suggested, this trip could be moved up to 7 o'clock, 
arriving at Salt Lake at approximately 6:30 the next morning. Also it must 
be pointed out that this trip now goes to San Francisco and it would there- 
fore be necessary to run two ships through New York or to divert either 
San Francisco or Los Angeles passengers at Salt Lake City over another 
ship to San Francisco, or over the lines of Western Air Express. The 
distance between New York to Los Angeles or San Francisco is traversed 
so rapidly that airplane schedules over the applicant lines cannot be com- 
pared with Pullman service or railroad trains. The schedules as presently 
operating do not cause the passengers discomfort or inconvenience but in 


changing ships at Salt Lake City they now have merely to walk off the plane 
and on to another waiting nearby. All baggage is transferred from ship 
to ship. 


The evidence shows that the plane will be piloted between New York 
and Salt Lake City by a crew employed by United Air Lines, and that a crew 
of Western Air Express will take over the plane at Salt Lake City. A 
lighted sign in the cabin of the plane will announce between New York and 
Salt Lake City that it is being operated by United Air Lines Transport 
Corporation, and between that point and Los Angeles a similar sign will 
announce that the plane is being operated by Western Air Express Corpora- 
tion. The evidence shows that without these signs it would be difficult for 
the passengers to realize that they were travelling on any line but that of 
United Air Lines Transport Corporation, inasmuch as, according to the 
testimony of Mr. Adams, Western Air Express has for some time adopted 
a uniform similar to that of United and has endeavored in every way possible 
to imitate the service furnished by the latter company. 

In the performance of this service, Western Air Express Corporation 
will be required under the contract to furnish the use of two large Douglas 
DST sleeper planes, while United will furnish all other planes necessary for 
three schedules daily. Planes furnished by Western Air Express will carry 
its insignia, but will also bear the insignia “Airliner” or “Mainliner,” which 
has been adopted by United Air Lines Transport Corporation. (R. 205.) 

The contract recites that United owns ten Douglas Model DC-3 fourteen 
passenger airplanes and nine Model DC-3 twenty-one passenger airplanes, and 





638 JOURNAL OF AIR LAW 


has contracted to purchase two additional DC-3 twenty-one passenger air- 
planes and also eight Douglas DST sleeper airplanes. The manner in which 
these planes are to be used is disclosed by the terms of the contract. 


“Second: Interchange and leasing of DST airplanes: On each 
through trip providing sleeper service under this agreement a Douglas 
DST airplane owned either by United or Western shall be operated by 
United east of Salt Lake City and the same airplane shall be operated 
by Western west of Salt Lake City, so that passengers on sleeper trips 
will not be required to change airplanes at Salt Lake City. The eight 
DST airplanes to be acquired by United and the two DST airplanes to 
be acquired by Western shall be interchanged and leased from time to 
time by one party to the other on the terms and conditions herein stated, 
to the extent that may be necessary for operation of sleeper service 
between Los Angeles and points east of Salt Lake City on United’s Route 
AM-1, without requiring a change of airplanes at Salt Lake City.” 


The contract contains a provision for receipts to be given on delivery of 
planes from one company to another at Salt Lake City on each trip, but 
“delivery may be made at Burbank when delivery at that point is to the 
advantage of the parties.” 

Except in emergencies, Western Air Express agrees not to operate any 
DST plane owned by United, except on route AM-13, between Salt Lake 
City and Los Angeles, although in the event of shortage of equipment such 
planes may be used between Los Angeles and San Diego. A similar agree- 
ment with respect to the operation by United of planes owned by Western 
and leased to United would confine such operations to Route AM 1, “unless 
either emergency conditions on a particular trip require a deviation from 


such route, or operation on other routes is authorized under paragraph Fifth 
hereof.” 

The importance of paragraph Fifth is apparent from its text and it is 
set forth below, together with other paragraphs relating to the manner in 
which United and Western will operate and exchange and control equipment, 
schedules and other incidents of the service. 


“Fifth: Temporary withdrawal of DST equipment ifrom through 
service: Any DST airplane owned by Western, or any DST airplane 
owned by United which normally would be leased by United to Western, 
for service on a particular trip between Salt Lake City and Los Angeles, 
may be temporarily withdrawn from through service and operated by 
United on its Route AM-1 between Salt Lake City and San Francisco, or 
on its Route AM-11 between Los Angeles and Oakland, when in the 
opinion of United the efficient and economical operations of both Routes 
AM-1 and AM-13 require that such airplane be so withdrawn. It is 
understood, however, but without limiting the generality of the foregoing, 
that the existence of any one of the following conditions shall justify 
such withdrawal: 

(a) When a westbound DST trip of Western to Los Angeles 
is cancelled at Salt Lake City; 

(b) When there is not sufficient DST equipment available at 
Salt Lake City to enable United to lease a DST airplane to Western 
or to deliver to Western a DST plane owned by Western and also 
operate its scheduled sleeper service from Salt Lake City to San 
Francisco ; 

(c) When weather conditions or mechanical delays bring about 
an undue accumulation of DST equipment in a particular section or 
sections, so that the operation of a westbound sleeper trip from 
Salt Lake City to Los Angeles would create a shortage of DST 
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equipment required by United to operate scheduled sleeper service 

eastbound from San Francisco on Route AM-1; 

“United shall not act arbitrarily in this respect and in making its 
decisions hereunder shall take into consideration the equipment available 
at Salt Lake City, the comparative passenger, mail and express loads 
moving to the three points and the necessity of balancing equipment, so 
that DST airplanes will be available to carry on scheduled sleeper oper- 
ations over all routes of both Western and United with minimum incon- 
venience and loss of revenue. 

“In the event any DST airplane owned by Western, or any DST 
airplane owned by United which normally would be leased to Western 
for service on a particular trip, shall be operated by United on its 
Route AM-1 west of Salt Lake City, or on its Route AM-1]1, said air- 
plane shall be returned by United to Salt Lake City on a scheduled trip 
at the earliest moment which is practicable in view of weather conditions 
and the operation of United’s scheduled sleeper service. 

“Sixth: Lease of DC-3 Airplanes: United shall lease to Western, 
from time to time, on the terms and conditions herein stated, DC-3 air- 
planes to the extent that may be necessary for Western to operate its 
portion of through service with DC-3 airplanes between Los Angeles 
and points east of Salt Lake City on United’s Route AM-1. 

“United shall have the right to determine whether a DC-3, fourteen 
passenger airplane, or a DC-3 twenty-one passenger airplane shall be 
used on any particular trip over either the route of United or Western, 
or whether the through trip shall be made in part with a fourteen pas- 
senger airplane and in part with a twenty-one passenger airplane. United 
shall not act arbitrarily in this respect and in making its decision here- 
under shall take into consideration the equipment available at Salt Lake 
City, the comparative passenger, mail and express loads to be moved, 
and the necessity of balancing equipment, so that DC-3 airplanes of each 
type will be available to carry on scheduled DC-3 operations over all 
routes of United and Western with minimum inconvenience and loss 
of revenue. 

+ ee me 

“Eleventh: Scheduled times of arrival and departure: The sched- 
uled times of arrival and departure of through schedules between Newark 
and Los Angeles shall be fixed by the parties from time to time, with 
the object of satisfying the requirements of the Post Office Department 
and also providing convenient and advantageous hours for the departure 
and arrival of passengers. In the event of any disagreement between 
the parties as to the scheduled time of arrival or of departure of any 
eastbound or westbound schedule, the decision of United shall control 
so long as the time fixed by it does not conflict with requirements of the 
Post Office Department. 

* * x 

“Fifteenth: Changes in cabin arrangements: United shall have the 
right to determine whether any changes shall be made in cabin arrange- 
ments of DST airplanes after the same are delivered by Douglas Air- 
craft Company, Inc., and United shall have the right to make such 
changes with respect to DST airplanes owned by Western and Western 
shall pay to United the cost of making such changes with respect to its 
DST airplanes upon receipt of invoices therefor from United. It is 
understood and agreed, however, that United will not make such changes 
with respect to Western’s DST airplanes without the prior written con- 
sent of Western thereto, when the cost of such changes to be made at 
any one time, as estimated by United, will exceed one thousand dollars 
per airplane; but in the event Western shall fail to give such consent 
within five days after United shall have requested the same, United shall 
have the right at any time within five days thereafter to terminate this 
agreement by giving ten days written notice thereof to Western. The 
cost of making changes referred to in this paragraph shall mean the 
cost to United for direct labor plus fifty per cent and the cost to United 
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for materials plus ten per cent involved in making such changes, such 
additional percentages being necessary to reimburse United for a fair 
proportion of its overhead expenses. 

“Sixteenth: Changes in airplane equipment and accessories: United 
shall have the right to determine whether any changes or additions shall 
be made with respect to engines, propellors, instruments, accessories, or 
any equipment whatever relating to the operation of DST airplanes after 
the same are delivered by Douglas Aircraft Company, Inc., and United 
shall have the right to make such changes with respect to its DST airplanes 
owned by Western and Western shall pay to United the cost of making 
such changes with respect to its DST airplanes upon receipt of invoices 
therefor from United. It is understood and agreed, however, that United 
will not make such changes with respect to Western’s DST airplanes 
without the prior consent of Western thereto when the cost or such 
changes to be made at any one time, as estimated by United, will exceed 
five thousand dollars per airplane; but in the event Western shall fail to 
give such consent within five days after United shall have requested the 
same, United shall have the right within five days thereafter to terminate 
this agreement by giving ten days written notice thereof to Western. The 
cost of making changes referred to in this paragraph shall mean the 
cost to United for direct labor plus fifty per cent and the cost to United 
for materials. 

“Seventeenth: Operation or cancellation of trips: This agreement 
shall not be construed to give to either party any right whatever to 
direct whether any trip shall be operated or cancelled by the other party. 

x * Ok OX 

“Twenty-first: Rental ‘for airplanes: Western shall pay to United 
rental for DST and DC-3 airplanes leased to it hereunder, and United 
shall pay to Western rental for DST airplanes leased to it hereunder, 
and the amount of such rental payable by each party shall be determined 
and computed as follows: 

(a) For the purpose of ascertaining airplane rent payable 
under this agreement, depreciation on all DST and DC-3 airplanes 
owned by the parties shall be computed by deducting from the orig- 
inal cost of all such airplanes, exclusive of engines, an estimated 
salvage value of $5,000 per airplane, and by adding to the remainder 
the original cost of spare structural parts, propellers, instruments, 
accessories and other equipment, the cost of which is capitalized 
on United’s books of account under its accounting practice, and by 
pro-rating the sum thereof over an estimated life of 48 months. 

(b) On or before the 5th day of each calendar month after the 
beginning of through operations under this agreement, each party 
shall notify the other of (1) the total number of hours it flew DST 
and DC-3 airplanes during the preceding calendar month; (2) the 
total number of hours it flew DST and/or DC-3 airplanes belonging 
to the other party during the preceding calendar month; and (3) 
the total depreciation charges made against all DST and DC-3 air- 
planes owned by it during the preceding calendar month. 

(c) When the information required under section (b) above 
is received, United shall compute the total depreciation charges 
against all DST and DC-3 airplanes owned by both parties during 
the preceding calendar month and shall divide this total by the total 
flying hours of all DST and DC-3 airplanes operated by both parties 
during the preceding calendar month and thus ascertain the average 
depreciation charge per flying hour. 

(d) On or before the 10th day of each month, United shall 
send a statement to Western showing (1) the computation of the 
average depreciation charge per flying hour for the preceding calendar 
month determined pursuant to section (c) above; (2) the product 
of such average depreciation charge multiplied by the number of 
hours Western flew airplanes owned by United during the preceding 
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calendar month, representing the airplane rental payable by Western; 
(3) the product of such average depreciation charge for the pre- 
ceding calendar month multiplied by the number of hours United 
flew airplanes owned by Western during the preceding calendar 
month, representing the airplane rental payable by United; and (4) 
the difference between products (2) and (3). On or before the 
20th day of each month, Western shall pay to United this difference 
as the net airplane rental due from Western to United for the pre- 
ceding calendar month. In the event the rental charge, determined 
as above, payable by United shall exceed the rental charge payable 
by Western in any calendar month, then United shall pay such dif- 
ference to Western by the 20th day of such month. 

“If during any month either party shall have removed a DST or 
DC-3 airplane from active service for exhibition or other purposes not 
connected with transport operations, the depreciation charge accrued 
against such airplane during the time it is out of transport service 
shall not be included in the total depreciation charges specified under 
section (b) (3) above. 

“Tf during any month United shall operate DST and DC-3 airplanes 
owned and leased by it, less than an average time of five hours per 
airplane per day, the total monthly flying hours for United, for the 
purposes of the computation of rental under this paragraph, shall be 
assumed to be five hours per airplane per day for the month involved, 
instead of the actual flying hours of United during such month. 

. “Twenty-second: Rental for engines: In addition to the airplane 
rental provided for above, each party shall pay to the other a rental 
charge for engines and engine accessories, to be computed on the basis 
of $3.20 for each hour of operation of a leased engine by the lessee, 
said rate per engine hour being determined by dividing cost, less an 
estimated salvage life of $500 by an estimated service life of 3000 hours. 
Such engine rental shall be determined and computed as follows: 

“On or before the 5th day of each caiendar month, each party shall 
notify the other party of the total number of hours it operated engines 
owned by the other party during the preceding calendar month. After 
receipt of this information from Western and before the 10th day of 
each calendar month, United shall send a statement to Western showing 
(1) the number of hours of leased engine operation by Western multi- 
plied by said rate of $3.20 per hour, representing the engine rental payable 
by Western, and (2) the number of hours leased engine operation by 
United multiplied by said rate of $3.20 per hour, representing the engine 
rental payable by United, and (3) the difference between (1) and (2). 
On or before the 20th day of each month, Western shall pay to United 
this difference as the net engine rental due from Western to United 
for the preceding calendar month. In the event the engine rental charge 
determined as above payable by United shall exceed the engine rental 
charge payable by Western in any calendar month, then United shall 
pay such difference to Western by the 20th day of such month. 

“Western shall not be obligated to maintain any spare engines for 
its two DST airplanes. 

“Twenty-third: Routine Overhauls of airplanes: United shall over- 
haul the two DST airplanes including propellers, instruments, acces- 
sories and equipment, owned by Western, in the same manner and at 
the same intervals employed by United with reference to DST airplanes 
owned by it. 

“In addition to the airplane and engine rental provided for above, 
Western shall pay to United a proportionate part of the overhaul cost 
of United, to be determined and computed as follows: 

(a) No routine overhaul charge shall be made against Western 
until after the expiration of the first complete calendar month during 
which operations are conducted under this agreement. 

(b) On or before the 20th of the second complete calendar 
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month during which operations are conducted hereunder, and on 
or before the 20th day of each succeeding month, United shall send 
to Western a statement showing (1) the total cost of all overhauls 
of DST and DC-3 airplanes owned by United and Western made 
during the preceding calendar month, and (2) the total flying hours 
accumulated on such airplanes during the preceding calendar month, 
and (3) the quotient obtained by dividing (1) and (2), which shali 
represent the airplane overhaul charge per flying hour for each 
month, and (4) the product of such overhaul charge per flying 
hour multiplied by the number of hours Western flew DST and 

DC-3 airplanes during such month as reported by Western pursuant 

to section (b) of paragraph Twenty-first hereof. 
(d) In or before the last day of each month Western shall 
pay to United its monthly overhaul charge for the preceding calendar 
month computed and billed to it by United as above provided. 
“The cost of overhauls referred to in this paragraph shall mean 
the cost to United for labor plus fifty per cent and the cost to United 
for materials plus ten per cent involved in making such overhauls. 

“Twenty-fourth: Overhauls of engines: United shall overhaul the 
four SB- 3G engines installed in the two DST airplanes owned by Western 
in the same manner and at the same intervals employed by United with 
reference to SB-3G engines owned by it. 

“In addition to the airplane and engine rental and airplane overhaul 
charge provided for above, Western shall pay to United a proportionate 
part of the overhaul cost of SB-3G engines by United, to be determined 
and computed as follows: 

(a) No engine overhaul charge shall be made against Western 
until after the expiration of the first complete calendar month during 
which operations are conducted under this agreement. 

(b) On or before the 20th day of each calendar month after 
the beginning of operations under this agreement, United shall send 
to Western a statement showing (1) the total cost of all over- 
hauls of SB-3G engines owned by United and Western made 
during the preceding calendar months, and (2) the total operating 
hours accumulated on such engines during the preceding calendar 
month and (3) the quotient of (1) divided by (2), which shall repre- 
sent the engine overhaul charge per engine operating hour, and (4) 
the product of such engine overhaul charge per operating hour 
multiplied by the total number of hours of operation of SB-3G 
engines by Western during the preceding calendar month. 

(c) On or before the last day of each month, Western shall 
pay to United this engine overhaul charge for the preceding calendar 
month computed as provided in the foregoing section (a). 

The cost of overhauls referred to in this paragraph shall mean the 
cost = — for materials plus ten per cent involved in making such 
overhauls 


The twenty-fifth paragraph of the contract provides that United shall 
make inspection and provide maintenance service with respect to all DST and 
DC-3 planes, propellers, instruments, accessories and equipment owned by 
both United and Western “at all points except Burbank.” For the purpose 
of this inspection, Western is to maintain five employees per round trip 
schedule operated pursuant to the agreement. 

The replacement of all major parts of DST and DC-3 airplanes is to be 
made by United for both its own and Western’s ships, except that Western 
is to replace instruments, accessories or tires at Burbank which may be 
required by inspection and maintenance service at that point. To provide 
for this replacement service, United agrees to deliver a 





FEDERAL REGULATION 643 


“standard stock of replacement parts to Western in the same extent 
that United maintains replacement parts at its own terminal stations 
and Western may requisition replenishment items for said stock from 
United. Such stock shall remain the property of United and at the 
termination of this agreement any remaining stock shall be returned to 
United. Western shall report to United all disbursements from such 
stock in accordance with the accounting requirements of United. Parts 
removed from an airplane for replacement from stock will be delivered 
by Western to United, and shall become its property. 

“Routine replacements of major parts which are capitalized and 
subjected to depreciation charges by United shall be made by United 
without any charge to Western for such part, other than the airplane 
rental provided for in paragraph Twenty-first hereof, in all cases where 
such replacements become necessary because of normal wear and tear. 

“The cost of routine replacements of parts which are not capitalized 
and subjected to depreciation charges by United and the cost of installing 
both capitalized and non-capitalized items shall be pro-rated between 
the parties on the basis of hours flown. . . . On or before the last day 
of each month, Western shall pay to United its proportion of the cost 
of routine replacements computed and billed to it by United, as above 
provided. The costs referred to in this paragraph shall mean the cost 
to United of labor plus fifty per cent and the cost to United of ma- 
terials (exclusive of capitalized items), plus ten per cent, involved in 
such replacements and installations.” 

Each party agrees to deliver the airplanes to the other with 420 gallons 
of gasoline in its tanks. 

The twenty-eighth paragraph of the contract provides for the keeping of 
records of oil used in DST and DC-3 planes during each month and the ex- 
changing of reports between the parties for the cost of such oil. 

Each party is responsible for any accidental damage occurring while an 
airplane is in its possession, by the provisions of the twenty-ninth paragraph 
of the contract. 

The thirty-first paragraph makes provision for requiring the parties to 
keep in effect insurance policies covering liability for loss, injury, damage or 
claims arising out of or in connection with injuries to or deaths of passengers 
and similar sources of liability. 

The thirty-second paragraph requires aircraft insurance to the extent of 
the individual interests of the contracting parties and provides also for self- 
insurance, and indemnity against loss by reason of damage to property or 
injury or death is guaranteed by the thirty-third paragraph. Responsibility 
for loss of baggage is fixed by the thirty-fourth paragraph. 

The thirty-fifth paragraph of the contract shows the manner in which 
Western Air Express may obtain flying equipment from United, and reads 
as follows: 

“Thirty-fifth: Lease of additional airplanes: United shall also lease 
to Western from time to time, DST and DC-3 airplanes to be used by 
Western on its Route between Salt Lake City and Los Angeles for 
schedules in addition to through schedules not requiring a change of 
airplanes at Salt Lake City, and any airplanes leased for such purpose 
shall be subject to all the provisions of this agreement, provided United 
shall not be obligated to lease airplanes for such purpose, except to the 
extent that it may have available surplus equipment not presently required 
for its own operations.” 

It is obvious from the evidence submitted that the purpose of the pro- 
posed agreement is not to provide a service between Los Angeles and New 





644 JOURNAL OF AIR LAW 


York for the convenience of passengers. As stated hereinbefore, only one 
schedule needs to be slightly changed to enable passengers traveling between 
the two cities to do so during their waking hours or be provided with sleeper 
service over the main line of United Air Lines. In fact, a careful con- 
sideration of the evidence in the record after the hearing shows that there is 
not the slightest justification for the claim that the convenience of the 
passengers would be served to any considerable degree by this inter-line 
operation, even if it were legal. Even with the present schedule the only 
time a passenger might be inconvenienced would be in requiring him to 
leave the United plane arriving at Salt Lake City at five-thirty in the morn- 
ing. This could be very easily changed to have the plane arrive at six-thirty 
a. m. instead of five-thirty a. m. When it is considered that all planes 
arriving at and departing from the airport at Salt Lake City leave from the 
same point, then the public convenience is only very slightly affected. The 
schedules of air transport lines of the United States have been so coordinated 
by the Air Mail Bureau that passengers are only slightly inconvenienced at 
any time in making connections. The air transport services are known to be 
much better connected than railroad service. Oftentimes it is necessary for a 
traveler by train to go entirely across the city to make connections and on 
numerous train schedules it is necessary for a traveler to stop over at a 
union terminal for several hours between trains. The present air schedules 
have very splendid connections between New York and Los Angeles and are 
far better than the transcontinental railroad trains. 

The average schedule time between terminals at New York and Los 
Angeles by air is: westbound, seventeen hours and four minutes; and, east- 
bound, fifteen hours and ten minutes. The fastest railroad time between 
the same terminals is sixty-seven hours and thirty minutes westbound, and 
fifty-seven hours and thirty minutes eastbound. That is, by clock time. The 
actual saving in hours by air each way by using the present airplane service 
is approximately forty-six hours between New York and Los Angeles. 
Therefore, the need of providing through sleeper service between these two 
points, that is, by air, is not nearly so great as the applicant companies assert 
and certainly not comparable to the need of through railroad Pullman service. 

Discussion is not made of the schedules from Los Angeles to New York 
because in time and connections they are similar to the westbound schedules. 


ConcLusIon as TO FACTS 


From the terms of the agreement and other evidence in the record, and 
despite denials made by representatives of the contracting parties, it appears 
that the agreement into which they have entered amounts, to all practical 
intents and purposes, to the acquisition by United Air Lines Transport Cor- 
poration of a practically total operating control of Western Air Express 
Corporation. Despite the fact that the latter corporation contributes two DST 
sleeper planes to the service, its control over the use and movement of such 
equipment, and the route upon which it will be operated, once these two 
planes become part of the pool to which United supplies some twenty-nine 
planes, is practically lost. On the other hand, the control which United will 
exercise not only over its own equipment while on Route AM 1 and Route 
AM 11, but also over the equipment contributed by Western Air Express, is 
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subject to such slight limitations as to really constitute the entire operation 
from eastern points to Los Angeles one by United Air Lines Transport 
Corporation. 

The several provisions in the contract to the effect that United shall not 
act in an arbitrary manner with respect to the disposition or routing of 
equipment is obviously of no practical value to Western Air Express Cor- 
poration in the event that officials of United Air Lines choose to be arbitrary 
concerning such matter. This fact is emphasized by the testimony of Mr. 
Adams, who admitted that Western Air Express Corporation would either 
have to submit to arbitrariness on the part of United or else resort to the 
thirty-day concellation clause. But Mr. Adams further admitted that his 
company felt that cancellation would be disastrous to Western Air Express 
Corporation (R. 160). If Western did resort to cancellation of the contract, 
it might expect that United would institute such service to and from Los 
Angeles over Routes AM 1 and 11 as might encompass its destruction. 
Moreover, Mr. Adams’ testimony is that Western Air Express would have on 
its hands two Douglas DST sleeper planes which it could not economically 
operate between Los Angeles and Salt Lake City, the termini of Route AM 13. 


This virtual control by United over the operations of Western is apparent 
from the testimony of both Mr. Patterson and Mr. Willcox, the President 
and Secretary, respectively, of United. Mr. Patterson’s statements in answer 
to questions regarding this phase of the agreement are pertinent: 


“Q. This agreement gives you virtual control over the operations 
of Western Air, as to what equipment it shall fly? 

“A. I would say this: The entire agreement has to be limited to 
our ability to perform. We cannot obligate ourselves to Western Air 
or any other airline to perform a service beyond our ability. I feel an 
agreement of this kind should have all the contingencies and things that 
Western Air must expect and recognize as the limit of our scope to 
perform. 

“Q. Yes, but if Western Air needs additional equipment from this 
point on out, this contract is indefinite except a cancellation on 30 days’ 
notice at any time; but Western Air does not need to have any invest- 
ment made in equipment under this contract as you are obligated here to 
furnish them equipment. 

“A, That is true, but there is a limit to which United can go in 
leasing equipment. We can only do it as long as it is economically ad- 

vantageous to both companies. Western Air may find it is not eco- 
nomical to them and that is why we have the 30-day cancellation clause. 
This may be too expensive or too cumbersome to either party, and for 
that reason there is nothing binding.” (R. pages 121-122.) 


The sixth paragraph of the contract provides for the leasing to Western 
of DC-3 planes for operation upon Western’s Route AM 13 and also for use 
in conducting through operations between the east coast and the west, but it 
also, as shown above, empowers United to “determine whether a DC-3 four- 
teen passenger airplane shall be used on any particular trip over either the 
route of United or Western.” 

The testimony shows that Western Air Express may operate two through 
schedules with these Douglas planes and possibly a third, so there might be 
in operation at one time on all of Western’s schedules planes which it had 
leased from United; whereas the two DST sleeper planes which belong to 
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Western would be in use at some point far removed from the line of its 
air mail route. 

As to whether such DC-3 planes would be left in the through service or 
withdrawn therefrom, United has the sole controlling decision under the 
ninth section of the contract, which provides for the withdrawal of such 
planes by United “when in the opinion of United the efficient and economic 
operation of both Routes AM 1 and AM 13 require that such airplanes be 
so withdrawn.” Thus is surrendered to United the discretion which should 
reside in the contractor on Route AM 13 as to whether use of any plane 
upon that route would be efficient and economical, and thus is attempted to 
be transferred to United, by this so-called leasing agreement, the authority to 
decide as to the efficiency and economy of the operations over the route of 
another air mail carrier. Neither under the provisions of the contract which 
was let by the Postmaster General to Western Air Express Corporation for 
the transportation of mail by airplane on Route AM 13, nor by the terms of 
the Air Mail Act of 1934, as amended, is there any express or implied power 
in this air mail contractor to transfer to another air mail contractor the power 
or the obligation of making decisions with respect to the efficient and eco- 
nomic operation of Route AM 13. 

The Post Office Department cannot recognize or tolerate any such at- 
tempted transfer of responsibility from one air mail contractor to another, 
and in the event that such attempted transfer is insisted upon by an air mail 
contractor, it must take such steps as may be necessary to procure the cancel- 
lation of the contract on such route and the re-advertising of same according 
to the law. 

This contract enables United practically to dictate to Western what 
passenger service it shall furnish. At least it is provided by the terms of 
Section six of the contract that United shall determine whether fourteen or 
twenty-one passenger planes shall be used on any particular trip, or whether 
the trip shall be made partly in fourteen and partly in twenty-one passenger 
planes. The air mail pay which is being received by Western Air Express 
should not be diverted to the subsidizing of another contractor, which could 
take place in the event that United may virtually dictate to Western what its 
passenger service may be. In actual practice, United could probably, if it so 
elected, divert service to its Routes AM 1 and AM 11, which would normally 
flow to Western’s Route AM 13. This would certainly be contrary to the 
intention of Congress when it enacted the Air Mail Act of 1934, as amended. 


CONTENTIONS OF Opposinc AiR LINES 


Section 7(a) of the Air Mail Act of 1934, as amended, Title 39 U. S. 
Code 469c, provides that: 


“After December 31, 1934, it shall be unlawful for any person holding 
an air-mail contract to buy, acquire, hold, own, or control, directly or 
indirectly, any shares of stock or other interest in any other partnership, 
association or corporation engaged directly or indirectly in any phase of 
the aviation industry, whether so engaged through air transportation of 
passengers, express, or mail, through the holding of an air-mail con- 
tract, or through the manufacture or sale of airplanes, airplane parts, or 
other materials or accessories generally used in air transportation, and 
regardless of whether such buying, acquisition, holding, ownership, or 
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control is done directly, or is accomplished indirectly, through an agent, 
subsidiary, associate, affiliate, or by any other device whatsoever: Pro- 
vided, That the prohibitions herein contained shall not extend to interests 
in landing fields, hangars, or other ground facilities necessarily incidental 
to the performance of the transportation service of such air-mail con- 
tractor, nor to shares of stock in corporations whose principal business 
is the maintenance or operation of such landing fields, hangars or other 
ground facilities.” 


It is contended by the air mail contractors who oppose this combination 
service that the agreement between the parties thereto amounts to more than 
a leasing agreement and, in effect, creates a legal situation which is contrary 
to the provisions of the above quoted section of the Air Mail Act, in that 
United, by the terms of its contract with Western, is given “control” of the 
latter company. 

Obviously the contract does not provide control of “any sian of stock” 

“other interests” in Western Air Express Corporation, if the words “other 
interest” be held to mean evidences of ownership or the right of participa- 
tion in the proceeds of the operations of Western Air Express. But if these 
words “other interest” were intended by Congress to include what might be 
termed operating interests or operating revenue then obviously the contract 
here under consideration puts a large measure of control of such “interest” 
or revenue in the hands of United. 

In connection with this consideration, the language of the Act which 
forbids the acquisition of such “control” “whether such buying, acquisition, 
holding, ownership or control is done directly, or is accomplished indirectly, 
through an agent, subsidiary, associate, affiliate, or by any other device what- 
soever,” lends considerable weight to the argument which has been made by 
the opponents of this combination service. However, it is unnecessary to 
decide the question raised with respect to the alleged violation of Section 
7(a) of the Air Mail Act, inasmuch as there is contained in the Act other 
provisions which clearly apply to the situation and to the question involved. 


Orr-LinE COMPETITION 


Section 15 of the Air Mail Act of 1934, as amended, Title 39 U. S. Code 
469m, contains the following provisions: 

“After June 30, 1935, no air-mail contractor shall be allowed to 
maintain passenger or express service off the line of his air-mail route 
which in any way competes with passenger or express service available 
upon another air-mail route, except that off-line competitive service 
which has been regularly maintained on and prior to July 1, 1935, and 
such seasonal schedules as may have been regularly maintained during 
the year prior to July 1, 1935, may be continued if restricted to the 
number of schedules and to the stops scheduled and in effect during such 
period or season.” 


There is no question in my mind, from the evidence before me, which 
was adduced at the hearing in this case and is contained in the transcript of 
the proceedings and in the accompanying exhibits, that the establishment of 
this through plane passenger service between New York and Los Angeles 
via Salt Lake City, with corresponding eastbound service, is intended prin- 
cipally for the purpose of competing with similar services at present avail- 
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able upon the air mail routes served by Transcontinental and Western Air 
and by American Airlines, namely, Routes AM 2, AM 4 and AM 23 (R. 
103-104). 

The intention of United in this respect is clear, not only from the testi- 
mony of Mr. Patterson, but also from the testimony of Mr. Willcox, Secre- 
tary of the. company, who said: 

“People in Denver, Omaha, Cheyenne, Cleveland, Toledo and inter- 
mediate points such as those on our line, and cities off our route which 
are dependent on us for a mode of trav el to Los Angeles, have a right 
to require us to keep up with the transportation parade, as we have 
attempted to keep up in the past. The only economical service that can 
be offered via sleeper plane from points such as Des Moines, Omaha, 
Cheyenne and Denver to Los Angeles is via the Salt Lake gateway. Now 
those people have a right to demand from United the finest service that 
is available to people in other intermediate territory, such as St. Louis, 
Indianapolis and Atlanta, Georgia; there should be no discrimination 
against people in those cities. Furthermore, United has served the city 
of Los Angeles and has built up a reputation in Los Angeles for superior 
service up and down the coast, and we do not want to admit to those 
people in Los Angeles that we will give sleeper service to residents of 
San Francisco to points on route No. 1, but cannot give them sleeper 
service on route No. 1, or points on route No. 1.” (R. 172-173.) 


There can be no doubt, in view of this statement, that United regards the 
operation of this through plane service between Los Angeles and points on 
Route AM 1 as being a United operation, even though the planes conveying 
passengers from Los Angeles actually fly over Route AM 13 as far as Salt 
Lake City. Likewise, the above statement of Mr. Willcox shows that they 
regard the operation of the westbound service to Los Angeles virtually as a 
through service by United. That this is the true situation there can be 
no doubt. 

In practice the so-called leasing agreement with its numerous clauses 
providing for control of equipment and operations by United merely serves 
to constitute Western an operating agent between Salt Lake City and Los 
Angeles with no exercisable discretion except as to the cancellation of flights 
over AM 13 which might have to be made due to unfavorable flying condi- 
tions. Western Air Express Corporation would retain its corporate entity 
and its separate payroll and bank accounts but otherwise would scarcely be 
anything more than the servant of United. With the passage of time Western 
would certainly become more and more dependent upon United, particularly 
as it divested itself of flying equipment. 

If operations by United were confined to the air mail routes upon which 
it is the contractor, no violation of the law would be apparent. What has 
taken place, however, is that United has induced Western Air Express, upon 
the consideration that the latter company’s income will be increased thereby, 
to permit what is, in truth and in fact, a competitive off-line operation by 
United over the route of the other contractor, namely, AM 13. 


The formality which is proposed as a means of avoiding the limitations 
of Section 15 of the Air Mail Act, namely, the so-called leasing of the planes 
at Salt Lake City upon their arrival at that point on each trip, westbound or 
eastbound, does not make the off-line operation legal under the provisions 
of the Air Mail Act. In my opinion, it is merely a device by which United 
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“maintains passenger and express service off the line of its air-mail route 
which competes with passenger and express service available upon another 
air-mail route,” contrary to the provisions of Section 15 of the Air Mail Act 
of 1934, quoted above. 


DESIRABILITY OF THROUGH PLANE SERVICE 


The proponents of this pseudo-leasing agreement have insisted with 
some vehemence upon the desirability of furnishing the public with a through 
plane service over several routes similar to service available upon railroads. 
On the other hand, opponents of the operation have argued that if such 
arrangement were found to be legal the air mail map would be practically 
remade overnight and there would be a wild scramble for leasing agreements 
between mainline contractors and those on feeder routes. It has been pointed 
out that contractors desiring to obtain entry to any city could evade the 
restrictive provisions of the Air Mail Act by leasing their ships to private 
concerns not holding contracts and, therefore, not limited to any particular 
route, which might fly them to any destination whatsoever. 


OTHER QUESTIONS RAISED 


Opponents of this combination inter-line service maintain that its estab- 
lishment is in violation of that provision of the Air Mail Act (Section 15, 
Title 39 U. S. Code 469m) which provides that “It shall be unlawful for 
air-mail contractors, competing in parallel routes, to merge or enter into any 
agreement, express or implied, which may result in common control or 
ownership.” 

It is also contended that the parties to this contract have undertaken 
to set up what in effect amounts to a new air mail route of primary char- 
acter, whereas the authority to designate such primary routes and to designate 
continental routes is reposed in the Postmaster General by the Air Mail Act. 
There can be little doubt that the contractor on Route AM 1, which by law 
is constituted a primary route and the termini of which are fixed by the 
‘provisions of the contract which exists between United and the Post Office 
Department as Newark, N. J., and Oakland, Calif., via Cleveland and 
Toledo, O.; Chicago and Moline, Ill.; Iowa City and Des Moines, Ia.; Omaha, 
Lincoln, Grand Island and North. Platte, Neb.; Cheyenne and Rock Springs, 
Wyo.; Salt Lake City, Utah; Elko and Reno, Nev.; and Sacramento and 
San Francisco, Calif.; has diverted a sufficient part of at least its passenger 
and express service, which is performed by planes carrying mail, from the 
original western terminus at Oakland to a new terminus at Los Angeles by 
means of the so-called leasing agreement. 


CoNCLUSION 


Upon a careful review of all the evidence in this case and the law, it is 
impossible to escape the conclusion that if the proposed arrangement be per- 
mitted United Air Lines would actually obtain control of practically every 
detail of the operations of Western Air Express. Western Air Express 
would ultimately become a mere shell, owning only an air mail contract 
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and having no real need for any other assets or equipment of any kind 
or character. United Air Lines, by the proposed arrangement, would actually 
conduct an off-line operation between Los Angeles and Salt Lake City. It 
would, in effect, own two transcontinental primary routes, it would at least 
be engaging in a joint service with Western Air Express without actually 
purchasing any shares or any interest in the corporation itself, and would in 
effect be undertaking to perform the services required under the provisions 
of the contract on Route AM 13, which contract requires its performance 
by Western Air Express Corporation as specified by the terms of said 
contract. 

Upon careful consideration of all the facts and evidence in this case 
and of the briefs submitted by counsel for the respective air mail contractors 
and the oral arguments made by them, which are reported in the transcript 
of the proceedings, J am of the opinion, and I so advise you, that the contract 
entered into between United Air Lines Transport Corporation and Western 
Air Express Corporation, whereby it is proposed to conduct a through plane 
passenger and express service between New York and Los Angeles and 
return, via Salt Lake City, Utah, is contrary to the provisions of the Air Mail 
Act of 1934, as amended. 

It is understood, of course, that this opinion applies only to the particular 
facts in this particular case and is not to be construed as a general ruling, 
that under no circumstances could a through sleeper service be provided 
where it is advantageous to the public or the Post Office Department and 
where such services do not conflict with the law. It is the policy of the 
Post Office Department to provide air mail and air transport services to 
serve the public convenience wherever possible and any or all proposals 
looking to an interchange of service between lines will be given consideration 
on their merits. 

It is clearly the intent of Congress that monopoly in the air transport 
services of the United States should not be permitted. If the proposed 
contract should be approved, then similar arrangements would be made by the 
three larger aviation companies with the smaller air mail contractors which 
would necessarily result in complete control of the air transport industry and 
of the carriage of mail by airplane becoming concentrated in the hands of a 
few large monopolistic corporations. No agreement which may result in the 
creation of such a situation should receive the approval of the Post Office 
Department and no such agreement is within the letter or spirit of the Air 
Mail Act. 

Kart A. CRrow_ey, 
Solicitor. 


To the Postmaster General. 
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POST OFFICE DEPARTMENT: OPINION OF THE SOLICITOR 
October 16, 1937. 


In the Matter of ts Proposed Operation 


y MEMoRANDUM for the Postmaster 
Unitep os Lines TRANSPORT General embodying a finding of 
— law and fact, to the effect that 
the proposed service is contrary 

— cr 
WESTERN AIR Express CorPORATION to the provisions of the Air 


of a through sleeper plane passenger and | Mail Act of 1934. as amended 
express service between New York, New “ hibited th 1 ; 
York, and Los Angeles, California—re- we eee eseaaaiaia 
vised contract of September 4, 1937. y 





The above named air mail contractors submitted to the Postmaster 
General, through counsel, under date of the 10th instant, the contract dated 
September 4, 1937, embodying an agreement between United Air Lines Trans- 
port Corporation and Western Air Express Corporation for the operation of 
DST airplanes upon a through service between New York, New York (New- 
ark Airport), and Los Angeles, California, with stops at intermediate ‘points 
both east and west of Salt Lake City, Utah, on Routes AM 1 and AM 13. 

This is the third contract having this object for its purpose to which 
these parties have subscribed. The terms of the first contract have never 
been revealed to this Department, but the contract of June 18, 1937, which 
was the subject of my adverse opinion of August 26, 1937, contains the 
statement that a previous contract dated April 23, 1937, was cancelled thereby. 

Prior to the submission to the Postmaster General of my opinion of 
August 26, 1937, a hearing was held before the Solicitor of this Department 
on July 29 and 30, 1937, at which time United Air Lines Transport Corpora- 
tion and Western Air Express Corporation were represented by their coun- 
sel, as were other air mail contractors, some of whom were favorable and 
others opposed to the proposed service, which, under the contract dated 
June 18, 1937, involved through plane coast to coast day schedules as well as 
night schedules, and also involved the furnishing by United of Model DC-3 
Douglas planes for that purpose. 

After careful study and consideration of the facts and law with respect 
to the said contract, the Postmaster General was advised that it could not 
be approved by this Department and that the operations proposed to be 
conducted thereunder were contrary to the spirit and letter of the Air Mail 
Act of 1934, as amended, not only in that such operations would amount to 
an off-line competitive service, which is forbidden by Section 15 of the Air 
Mail Act, but also for other numerous reasons, including the very obvious 
one that the smaller company, Western Air Express, would, in effect, be 
absorbed in all but name and corporate entity by the operations of United. 
Consequently, the contract was prohibited by the section of the law for- 
bidding monopolistic control by any air mail contractor of another. 

It also appeared from the evidence that so completely was Western sub- 
jected to an authority which would be exercised over its operation by United 
pursuant to the contract that the latter would, in effect, be actually furnish- 
ing the air mail service required of the contractor on Route AM 13, contrary 
to the expressed provisions of the Air Mail Act, as amended. It was, how- 
ever, stated in my opinion that it applied only to the particular facts in the 
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case then before the Department and should not be construed as a general 
ruling that under no circumstances could a through sleeper service be pro- 
vided where it is advantageous to the public or to the Post Office Department 
and where such service does not conflict with the law. My opinion also 
contains the following statement: 


“The formality which is proposed as a means of avoiding the limita- 
tions of Section 15 of the Air Mail Act, namely, the so-called leasing of 
the planes at Salt Lake City upon their arrival at that point on each trip, 
westbound or eastbound, does not make the off-line operation legal under 
the provisions of the Air Mail Act. In my opinion, it is merely a device 
by which United ‘maintains passenger and express service off the line of 
its air-mail route which competes with passenger and express service 
available upon another air-mail route,’ contrary to the provisions of 
Section 15 of the Air Mail Act of 1934.” 


My opinion of August 26, 1937, also contains the following: 


“United Air Lines, by the proposed arrangement would actually 
conduct an off-line operation between Los Angeles and Salt Lake City. 
It would, in effect, own two transcontinental primary routes, it would at 
least be engaging in a joint service with Western Air Express without 
actually purchasing any shares or any interest in the corporation itself, 
and would in effect be undertaking to perform the services required under 
the provisions of the contract on Route AM 13, which contract requires 
its performance by Western Air Express Corporation as specified by the 
terms of said contract.” 
The letter to the Postmaster General of Mr. J. Bruce Kremer, dated the 
10th instant, relative to the contract now under consideration, contains the 
following statements relative thereto: 


“This agreement is confined to the leasing and operation of DST 
sleeper airplanes and does not contain any provisions with respect to 
DC-3 day airplanes. 

“It is our opinion that the enclosed agreement dated September 4, 
1937, is not subject to any of the objections presented by the opinion of 
the Solicitor of the Post Office Department dated August 26, 1937. In 
explanation of this statement we will refer briefly to the principal ob- 
jections made by the Solicitor to the prior agreement and will state the 
reasons why those objections are not applicable to the new agreement. 

“At Page 19 of his opinion, the Solicitor said that under the June 
18th agreement United Air Lines would exercise control over the equip- 
ment owned by Western Air Express. This objection was based upon 
paragraphs Fifth and Ninth of the prior agreement. Paragraph Ninth, 
relating to DC-3s, has been eliminated and paragraph Fifth of the new 
agreement, relating to DST’s, provides that equipment which normally 
would be leased cannot be withdrawn trom through service by United 
Air Lines, except with the consent of Western Air Express. 

“At Page 20 of the Solicitor’s opinion he referred to the fact that 
paragraph Sixth of the June 18th contract gave United Air Lines the 
power to determine whether 14-passenger or 21-passenger DC-3 airplanes 
should be used on any particular trip. This provision is likewise elim- 
inated as the present contract does not cover DC-3 service. 

“We call your attention to paragraph Tenth of the enclosed agree- 
ment which was inserted to prevent any possible contention that pilots 
or co-pilots in the employ of one party might be used in conducting 
operations over the route of the other party. 

“Since the agreement of June 18th was executed, Western has 
obtained delivery of its two sleeper airplanes. The cabin arrangements 
of these airplanes and of the sleeper airplanes owned by United are 
identical, and paragraph Eleventh of the new agreement provides that 
no changes can be made in such cabin arrangements unless mutually 
agreed upon. 
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“A different provision was necessary with reference to airplane equip- 
ment and accessories. It is essential for safety reasons that the ten 
sleeper airplanes which are to be interchanged shall be equipped with 
identical engines, propellers, instruments, accessories and operating equip- 
ment. Paragraph Twelfth of the new agreement therefore provides 
that no changes can be made with respect thereto unless the same changes 
are made with respect to all ten airplanes. 

“Paragraph Fifteenth of the enclosed agreement relating to tickets 
is new, and paragraph Sixteenth relating to the beginning of through 
operations has been modified. 

“We call your attention to paragraph Thirty-eighth of the enclosed 
agreement providing that the agreement of June 18th is cancelled. 

“At page 16 of the Solicitor’s opinion he states that ‘the purpose of 
the proposed agreement is not to provide a service between Los Angeles 
and New York for the convenience of passengers.’ The Solicitor reached 
this conclusion because of his opinion that inconvenience to passengers 
traveling on sleeper airplanes via United and Western could be avoided 
by slight changes in schedules. He suggests (page 5a) that the time of 
departure of Trip 3 westbound could be advanced, so that the airplane 
would arrive at Salt Lake City at approximately 6:30 in the morning, 
instead of at 5:29 in the morning. In making this suggestion the Solicitor 
overlooked the fact that in order to enable passengers to dress and leave 
an airplane at 6:30 in the morning, they would have to be awakened at 
least an hour in advance or at 5:30 in the morning. The experience of 
airlines with the exacting demands of passengers does not warrant the 
conclusion that they would accept without objection a sleeper service 
requiring them to get up and dress and change airplanes at 5:30 in the 
morning. 

“The suggestion made by the Solicitor does not recognize the fact 
that changes in east and westbound schedules in order to prevent ar- 
rivals at Salt Lake City during hours when people normally sleep, would 
necessitate changes with respect to connecting schedules at Salt em City 
and also at other points. Furthermore, we do not understand that any- 
one has claimed that the legality or illegality of the prior agreement was 
dependent upon the amount or degree of inconvenience to the traveling 
public that would be removed by the through sleeper service. 

“United Air Lines and Western Air Express have entered into the 
enclosed agreement in order to cooperate with the Post Office Department 
and comply with the Solicitor’s opinion and your ruling expressed in your 
letter of August 28th. By making the new agreement and submitting it 
to you for your approval, our clients do not acquiesce in the position 
taken by the Solicitor. We disagree with many statements made in his 
opinion but now that the agreement to which the opinion relates has been 
cancelled, we do not believe that any useful purpose would be served by 
enumerating these objections. 

“Our clients have incurred substantial losses of revenue because of 
their inability to inaugurate through sleeper service pursuant to the 
agreement of June 18th. They are exceedingly anxious to avoid any 
further delay. 

“We see no necessity for any hearing with respect to the enclosed 
contract. It is self-explanatory. It removes the objections made by the 
Solicitor to the prior agreement, and we therefore request that the 
enclosed agreement be approved at your very early convenience.” 


THe New Contract 

I have carefully examined the provisions of the new contract and find 
that it differs only from the contract of June 18, 1937, in the degree of 
control exercised over the operations of Western by United, rather than the 
character thereof. It still provides for the operation of through plane serv- 
ice by means of eight Douglas DST sleeper planes owned by United and 
two by Western, the latter to bear the insignia of United as well as that of 
Western and to be designated “Mainliners.” 
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The fifth section of the new contract provides as follows: 


“Fifth: Temporary withdrawal of DST equipment from through 
service: Any DST airplane owned by Western, or any DST airplane 
owned by United which normally would be leased by United to Western, 
for service on a particular trip between Salt Lake City and Los Angeles, 
may be temporarily withdrawn from through service and operated by 
United on its Route AM-1 between Salt Lake City and San Francisco, 
or on its Route AM-11 between Los Angeles and Oakland, with the 
consent of Western, when necessary for the efficient and economical 
operations of both Routes AM-1 and AM-13. 

“Western shall not act arbitrarily in this respect and in making its 
decisions to grant or refuse such consent hereunder shall take into con- 
sideration the equipment available at Salt Lake City, the comparative 
passenger, mail and express loads to be moved to such points and the 
necessity of balancing equipment, so that DST airplanes will be available 
to carry on scheduled sleeper operations over all routes of both Western 
and United with minimum inconvenience and loss of revenue. 

“In the event any DST airplane owned by Western or any DST 
airplane owned by United which normally would be leased to Western 
for service on a particular trip, shall be operated by United on its Route 
AM-1 west of Salt Lake City or on its Route AM-11, with the consent 
of Western, said airplane shall be returned by United to Salt Lake City 
on a scheduled trip at the earliest moment which is practicable in view 
of weather conditions and the operation of United’s scheduled sleeper 
service.” 

It is apparent from the above provisions of the contract that United 
is still operating master of Western Air, in so far as disposition of equip- 
ment is concerned and the use of same upon such route or in such service 
as United may elect. In other words, when Western Air leases a plane to 
United, it is not merely for the purpose of furnishing transportation between 


Salt Lake City and Newark, but it is subject to whatever use thereof United 
cares to make of such plane. Consequently, the lease is obviously a mere 
empty formality so far as the attitude of the parties to this contract are 
concerned. The fact is that United will use Western’s planes to suit its own 
convenience and necessity, and will return them to Western upon the same 


basis. 
Under the provisions of this agreement, United may, with the consent 


of Western, operate the latter’s sleeper planes entirely upon United’s Route 
AM-1, and inasmuch as the contract provides for compensation at a rate 
which would repay to Western its investment in these planes, United may, 
by this device, supply the planes practically without cost to Western, but, in 
reality, use them entirely for service other than on Route AM 13. 

The parties to this contract have heretofore argued that flexibility in 
the matter of using planes is necessary, but it is apparent from the fact 
that United is supplying eight planes, as against Western’s two planes, that 
such a requirement does not fully account for the fact that Western agrees 
to turn over its planes to United in the manner indicated above. 

The phrase “Western shall not act arbitrarily in this respect” is sub- 
stituted in this latest form of contract for a similar phrase in the earlier 
contract, “United shall not act arbitrarily in this respect.” The facts in the 
case show that Western is not in a position to act arbitrarily, but United is 
in such a position. Mr. Adams’ testimony at the hearing upon the preceding 
contract was to the effect that the economic life of Western Air depended 
upon its cooperation with United for the purpose of obtaining passengers to 


Salt Lake City. 
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This contract also provides that “Western shall not be obligated to main- 
tain any spare engines for its two DST airplanes” (Section nineteenth). 
It is a well established fact that any air transport company which really 
intends to operate its own ships must maintain spare engines, in order to 
provide for efficient operation. This feature further emphasizes the fact 
that Western is in reality the operating subordinate of United in this agree- 
ment, and, as under the terms of the previous contract, still continues to 
lend its facilities and the use of its route to United, in order that the latter 
may have a through plane service to Los Angeles which will be competitive 
with the transcontinental through plane service of American Airlines and 


TWA. 
The twenty-third section of the contract provides as follows: 


“Twenty-third: Replacement of parts: Necessary replacements of 
major parts of airplanes, such as wings, propellers, instruments, acces- 
sories, tires, etc., shall be made by United with respect to all DST air- 
planes owned by it and Western; provided, however, that Western shall 
replace such instruments, accessories, tires, etc., at Burbank as shall be 
required in the inspection and maintenance service to be performed by 
it pursuant to paragraph Twenty-second hereof. In order that Western 
may be able to make such replacements at Burbank, United will deliver a 
standard stock of replacement parts to Western in the same extent that 
United maintains replacement parts at its own terminal stations and 
Western may requisition replenishment items for said stock from United. 
Such stock shall remain the property of United and at the termination 
of this agreement any remaining stock shall be returned to United. 
Western shall report to United all disbursements from such stock in 
accordance with the accounting requirements of United. Parts removed 
from an airplane for replacement from stock will be delivered by Western 
to United, and shall become its property. 

“Routine replacements of major parts which are capitalized and 
subjected to depreciation charges by United shall be made by United 
without any charge to Western for such part, other than the airplane 
rental provided for in paragraph Eighteenth hereof, in all cases where 
such replacements become necessary because of normal wear and tear. 

“The cost of routine replacement parts which are not capitalized and 
subjected to depreciation charges by United and the cost of installing 
both capitalized and non-capitalized items shall be pro-rated between the 
parties on the basis of hours flown. On the 20th day of each calendar 
month United shall send Western a statement showing (1) the total cost 
of such replacements to United during the preceding calendar month, 
and (2) the total hours flown by both parties with DST equipment 
during such month, and (3) the quotient of (1) divided by (2) repre- 
senting the routine replacement cost per flying hour for such month, 
and (4) the product of such replacement charge per flying hour multi- 
plied by the number of hours Western flew DST airplanes during such 
month. On or before the last day of each month, Western shall pay to 
United its proportion of the cost of routine replacements computed and 
billed to it by United, as above provided. The costs referred to in this 
paragraph shall mean the cost to United of labor plus fifty per cent and 
the cost to United of materials (exclusive of capitalized items), plus 
ten per cent, involved in such replacements and installations.” 


The above quoted provisions of the contract show, as do those previously 
discussed herein, the unquestionable fact that United, in all phases of this 
agreement, constitutes itself the arbiter of the operating destinies of Western. 
This portion of the contract, as well as others, shows that Western Air 
Express is in no sense an independent and free party to a mere leasing 
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agreement whereby it makes use of another company’s ships for its own 
purposes. On the contrary, as stated above, the.contractor on Route AM 13 
merely constitutes itself the operating agency under the direction of United, 
whereby the latter may secure transportation of its coast-to-coast passengers 
to Los Angeles, California, over Route AM 13, instead of over Routes AM 1 
and AM 11. 

The applicants refer to the contract as a leasing agreement. It is much 
more than a leasing agreement, it is rather an agency agreement whereby 
the planes of one company are employed to conduct a service off the line of 
the respective plane owners’ routes, which is forbidden by law. This be- 
comes more apparent when it is considered that at the time a United plane 
departs from Newark on a through service it would have on board passengers, 
mail and express which under the present arrangement would be delivered 
by United to a connecting carrier, Western Air Express, Inc., at Salt Lake 
City, and thence transported by Western with its own equipment to Los 
Angeles; while under the proposed plan United’s planes with its passengers 
on board, booked by United through to Los Angeles, would cover the entire 
route from Newark to Los Angeles for a consideration moving from United 
to Western Air Express for the privilege of transporting such passengers 
and articles from Salt Lake City to Los Angeles. The contract does not 
provide this in express terms, but that is the effect of the contract. 


CoNCLUSION 


The Department’s administrative policy is naturally not involved in this 
decision, but it is doubtful in my mind whether the government, having a 
knowledge of all the facts, could ever approve this contract even if it should 
not be considered unlawful, because of the adverse effect on the earnings of 
two other transcontinental lines which are forced to compete with each 
other for business originating between eastern points and Los Angeles, and 
especially when we consider that already one of the objecting companies, the 
American Airlines, Inc., has just secured a raise of its rates by approxi- 
mately $345,000 per year, and another objecting company, Transcontinental 
and Western Air, Inc., is applying for higher rates. Should this proposed 
operation be allowed these companies would undoubtedly ask for further 
payments of Government funds for the operation of their respective air mail 
routes. Therefore the question of policy or the effect of any such competi- 
tion will not be discussed. 

I am forced to the conclusion, for the reason stated in the original 
opinion in this matter, and heretofore in this memorandum, that the contract 
which has been submitted to the Postmaster General by United Air Lines 
Transport Corporation and Western Air Express Corporation, dated the 4th 
day of September, 1937, is, in effect, an agreement for the operation of 
service forbidden by law, and that it is otherwise repugnant to the terms of 
that law. I am therefore of the opinion that the contract should not receive 
the approval of the Post Office Department. 


(Signed) Kart A. Crow ey. 
Solicitor. 


To the Postmaster General. 





INTERNATIONAL REGULATION 


C.I.T.E.J.A. COMMISSION MEETINGS, PARIS, 1937* 


On May 28, 1937, the four Commissions of the International Technical 
Committee of Aerial Legal Experts (C.I.T.E.J.A.), convened at Paris. The 
subjects considered by the Commissions were: 

First Commission: Interpretation and application of conventions on 
private air law; 

Second Commission: Chartering of aircraft: 

Third Commission: Assistance and salvage of aircraft on land; and 

Fourth Commission: Legal status of the navigating personnel of 
aircraft. 

The American members attending the sessions were: 

Mr. Stephen Latchford, Department of State; 
Mr. Ralph Hubbard Hallett, Maritime Commission. 

The sessions of the four commissions resulted in the drafting of two 
preliminary texts of conventions, i. e., the convention relative to the col- 
laboration of the C.I.T.E.J.A. in the interpretation and application of con- 
ventions on private air law (first commission) and the legal status of aero- 
nautic navigating personnel (fourth commission). The texts of these two 
draft conventions, as translated by the Department of State, are appended. 

The discussions by the second commission on the chartering of aircraft 
did not result in the preparation of a draft convention on this subject. 
While the reporter for this subject was authorized to continue his studies 
of the question, the commission felt that the adoption at this time of a con- 
vention would be premature. 

The third commission discussed the question of assistance and salvage 
of aircraft on land. The revised draft convention to be presented to the 
commission by the reporter for this subject, as a result of the discussions, 
is not yet available. 

Excerpts from the report of the American delegation attending the 
sessions, submitted to the Secretary of State on August 2, 1937, together with 
their observations on the interpretation and application of international con- 
ventions on private air law and on the legal status of aircraft personnel follow: 


Extracts from the Report of the American Delegation Attending the 
Sessions of the C.I.T.E.J.A. Commissions in Paris in 
May and June, 1937 


Interpretation and Application of Private Air Law Conventions 


At the recent meeting of the First Commission, consideration of the 
draft text on interpretation of private air law conventions was resumed. 
The Reporter for this subject had drawn up a text divided into two parts, 
one of which is entitled “Interpretation” and the other, “Application.” It is 
provided under the heading of “Interpretation” that in case one of the gov- 





*See The Department of State Treaty Information Bulletin No. 97, Oc- 
tober, 1937, p. 14. 
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ernments members of the C.I.T.E.J.A., or one of the international courts, or 
any other official organization of an international character, should ask the 
C.LT.EJ.A. for its opinion on the meaning to be given to the terms and 
provisions of any convention upon which the C.LT.E.J.A. had done pre- 
Ex YS work prior to formal adoption at a Diplomatic Conference, the 

T.E.J.A. would be authorized to furnish full explanations as a purely 
pth matter, making use of the preparatory labors on the preliminary 
draft convention, as well as all elements of interpretation. 

Provision is made that all requests as received shall be referred to a 
permanent commission to be designated by the C.I.T.E.J.A.; this Commission 
shall prepare a proposed reply which will be passed upon by the C.I.T.E.J.A., 
and might be adopted by a majority thereof. When the reply is adopted it 
must be sent to the governments of all countries which are members of the 
C.I.T.E.J.A. and published by them. 

Under the heading of “Application” it is provided that if a Diplomatic 
Conference in the course of which an international convention on private air 
law is adopted entrusts the C.I.T.E.J.A. with the preparation of any text of 
common application to all the signatory States in order to aid in putting such 
convention into force promptly, the Secretary General of the C.I.T.E.J.A. 
shall bring the matter before the Commission charged with the preparation 
of the convention; and the latter shall decide by a majority vote upon a draft 
text which it shall submit to the C.I.T.E.J.A., which in turn shall adopt it by 
a majority vote. The text thus prepared would have to be accepted by each 
signatory State in order to be binding upon such State. It is further pro- 
vided that the duty of preparing such a text of common application to all the 
signatory States might be requested of the C.I.T.E.J.A. by the government 
of a country charged with obtaining the signatures and receiving the deposits 
of the ratifications of conventions on private air law after their adoption at 
Diplomatic Conferences, if such government believes, in the silence of the 
convention, that it should entrust to the C.I.T.E.J.A. the task prescribed 
above of preparing texts of common application. 

It will thus be seen that under the heading of “Interpretation” an attempt 
is made to create in the C.I.T.E.J.A. a permanent body charged with the 
power to render interpretations of conventions dealing with private air law, 
upon which the C.I.T.E.J.A. has previously worked. Although these opinions 
are to be only of a consultative nature, and therefore not binding on the 
governments or on courts, the fact that they are required to be published by 
governments of all countries members of the C.I.T.E.J.A. will undoubtedly 
result in giving them an appearance of much greater authority ihan is 
intended. 

It will also be noted that the proposed convention does not require the 
unanimous approval of the members of the C.LT.E.J.A. of any proposed 
interpretation, but places the matter first in the hands of a commission (the 
members of which may or may not have been the same members who orig- 
inally worked on the convention), and requires only the votes of a majority 
of the members of the C.I.T.E.J.A. to make the interpretation an official one. 

In dealing with the matter of “Application,” the Reporter appears to 
have had in mind the drawing up of what would seem to constitute regula- 
tions to give effect to a particular convention after its adoption at a Diplo- 
matic Conference. 

On previous occasions the American members of the C.I.T.E.J.A. had 
strongly opposed the granting to the C.I.T.E.J.A. of the power to interpret 
conventions, as it was considered that this was a matter that should be left 
to the courts of the various countries. This position was reiterated at the 
sessions of the Commissions recently held in Paris, not only in the written 
observations of the Delegation, but in the oral discussions as well. 

On the subject of the application of conventions, the American Delega- 
tion suggested that if any regulations to make the conventions effective were 
to be drawn up, it would be preferable for the C.I.T.E.J.A. merely to sub- 
mit drafts of regulations with the drafts of conventions to which they per- 
tain to the Diplomatic Conferences which would be called upon to take final 
action on the drafts. It was considered that in this matter the Diplomatic 
Conference could consider the regulations when it took final action on a 
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particular convention. This, it was contended by the American Delegation, 
would enable each government concerned to decide whether it would be 
willing to accept the regulations at the time that it decided whether it was 
willing to accept the convention. 

While the Reporter and the members of the First Commission considered 
the arguments, it was the consensus of the members present that the draft 
convention should be approved by the Commission, in view of the fact that 
any interpretation by the C.I.T.E.J.A. would in no way be binding on the 
courts, and that any regulations drawn up would not be binding upon a par- 
ticular country unless it should see fit to accept them. While recognizing that 
these reservations made the draft less objectionable than the previous drafts 
on the subject, the American Delegation nevertheless was of the opinion 
that an embarrassing precedent might be established if the C.I.T.EJ.A., a 
purely drafting organization, should be clothed with the powers sought. The 
Delegation felt that there was no immediate need for the proposed con- 
vention, even if it could be shown that it was desirable i in principle. 

It was stated by the American Delegation in the course of the oral 
discussions on the subject of interpretation that anyone seeking an interpre- 
tation of conventions on private air law would probably be more interested 
in a study of the deliberations of the Diplomatic Conference at which the con- 
vention was actually signed than he would be in the views of the C.I.T.E.J.A. 
on the read drafts of the convention prepared under the direction of 
the C.LT.E.J.A 


Legal Status of the Personnel of Aircraft 


The Fourth Commission had under consideration the draft convention on 
the legal status of the crew of aircraft (C.I.T.E.J.A. Doc. 283). The pro- 
visions of this draft up to and including Article 11 were considered at the 
sessions of the Fourth Commission which were held in Paris in February, 
1936. The remaining articles were considered at the sessions of the Fourth 


Commission held in Paris on June 2 and 3, 1937. 

At its session in Paris in 1931, the C.I.T.E.J.A. adopted provisionally a 
draft convention dealing with the status of the commander of the aircraft.1 
At the sessions of the Fourth Commission held in Paris on June 2 and 3, 
1937, the American Delegation expressed the view that the draft on the 
status of the commander should be reconsidered, in view of the fact that 
some of the provisions of the draft on the status of the members of the crew 
will necessarily affect some of the provisions of the draft on the status of the 
commander. The Delegation suggested that the most convenient arrangement 
would be for the provisions relating to the commander and those pertaining 
to the crew to be embodied in a single draft convention which the C.I.T.E.J.A. 
might find desirable to draw up in two parts, one relating to the commander 
and the other to the crew. 

The draft convention on the status of the crew is believed to have been 
the most Pig vrten draft considered during the recent sessions of the 
C.I.T.E.J.A. commissions. The purpose of a draft relating to the status of 
the crew is to define in some measure the principles governing the making 
of the contracts of employment which the countries becoming parties to the 
convention will recognize as sufficient; the rights of the commander of the 
aircraft over the crew while in foreign countries; the rights of the crew 
relating to their persons and necessary personal property in connection with 
their stay in such countries; the obligations of the employers of the crew to 
repatriate members of the crew left in foreign countries including the fixing 
of the cost of such repatriation. 

The American Delegation submitted written observations relating to 
various articles of the proposed convention. The Commission at first was 
not inclined to discuss any articles other than those which had not been 
taken up in Paris in 1936. It developed, however, that a number of the 
delegates present had read the observations presented by the American Dele- 
gation and were favorably impressed by the arguments advanced therein. 





1. See 8 JOURNAL oF AIR LAW 93 (1937). 
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Prior to adjournment the Reporter reviewed all the points made by the 
American Delegation in its written observations and promised to give them 
careful consideration in the preparation of his new text. He seemed to be 
impressed by the suggestions made by the Delegation. 

In the discussions on the draft the American Delegation laid special 
emphasis on the necessity for the adoption of certain measures which would 
safeguard the rights of the personnel of aircraft in foreign countries. Among 
these were provisions for the repatriation by the air transport companies as 
an obligation of the members of the crew who should be left for any reason 
in a foreign country; provision whereby the members of the crew would be 
permitted to take out of a foreign country without undue restriction, the 
wages accruing and paid to them while in the foreign country; provision 
whereby their personal effects including tools and equipment necessary to 
continue their work would not be subject to attachment; and provision 
whereby each member of the crew would be furnished with a document 
which would be evidence of his right to be in a foreign country, similar to 
seamen‘s certificates. 

Some difficulty has been experienced in determining what provisions of 
the proposed convention are of a purely social character and should therefore 
be dealt with by the International Labor Office rather than the C.I.T.E.J.A. 
At the meeting of the Commission held in Paris in February, 1936, a repre- 
sentative of the International Labor Office was present to discuss the social 
aspects of the question. He was again present at the session of the Fourth 
Commission held in Paris in June last. 

The Reporter was directed to prepare a new proposed text, taking into 
consideration the observations made by the American Delegation and others 
in the course of the discussions, and to consult the International Labor Office 
before the preparation and submission of a revised text. 


Observations of the American Delegation on the Interpretation and 


Application of International Conventions on Private Air Law? 


It is the considered judgment of the American Delegation that a very seri- 
ous mistake would be made if the fundamental character of the C.I.T.E.J.A. 
were changed. It was organized as a committee of expert legal draftsmen. 
If the C.L.T.E.J.A. were authorized either to interpret conventions already 
or hereafter adopted by Diplomatic Conferences, or to draft rules and regu- 
lations to put such conventions into effect, the fundamental character of the 
C.1.T.E.J.A. would be changed. The C.I.T.E.J.A. would be drawn into con- 
troversial problems and its influence would be considerably diminished. 

With respect to the suggestion that the C.I.T.E.J.A. be authorized to 
transmit to qualified organizations interpretations of conventions which have 
been adopted by Diplomatic Conferences the American Delegation believes 
that the C.I.T.E.J.A. should not have the right to exercise this function. It is 
doubtful whether any resolution or convention adopted at a Diplomatic Con- 
ference attempting to confer such power upon the C.I.T.E.J.A. would be gen- 
erally accepted or ratified by the various governments. 

The American Delegation suggests that, as a practical matter, it might be 
well for the C.I.T.E.J.A. to compile all its preliminary documents pertaining 
to a particular convention in one or more volumes, so that any qualified 
person or organization interested in the meaning of the terms and provisions 
of a private air law convention as adopted at a Diplomatic Conference might, 
in reaching his or its own conclusions, take into consideration not only the 
report of the deliberations of the Diplomatic Conference, if made available, 
but all the documents of the C.I.T.E.J.A. pertaining to the convention. It is 
suggested that such compilation of C.I.T.E.J.A. documents might be placed 
on sale at a nominal cost to cover printing. 
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Application of International Conventions on Private Air Law 


It would seem from the report of the Reporter, which quotes a resolution 
of the Rome Conference of 1933, that Article 3 of the present text concerning 
the application of conventions exceeds the scope of the studies entrusted to 
the C.I.T.E.J.A. 

Article 3 appears to be an attempt, presumably for the purpose of 
facilitating the acceptance of uniform texts of applications of conventions, to 
eliminate the necessity of presenting such proposed texts to a Diplomatic 
Conference and to give to the C.I.T.E.J.A. in this respect the functions of a 
Diplomatic Conference. 

The American Delegation is of the opinion that precedents have shown 
that it is more practicable to consider the need for and form of applications 
of conventions at the same time that the convention itself is considered. By 
so doing each government concerned is in a position to consider the acceptance 
of both the convention and the texts of application simultaneously. 

The American Delegation is of the opinion that wherever it appears that 
texts of application are necessary, the C.I.T.E.J.A. should be allowed in its 
advisory capacity to consider the form of such texts and to submit drafts 
thereof, together with drafts of conventions, for ultimate action by a Diplo- 
matic Conference. 


Observations of the American Delegation on the Legal Status of 
Aircraft Personnel? 


With reference to the draft convention on the status of the commander 
adopted at the Sixth Session of the C.I.T.E.J.A. in 1931, the American Dele- 
gation would like to be informed by the Reporter whether, in view of the 
understanding that it was adopted provisionally, there will be an opportunity 
to discuss at a future date the text of this convention before it is finally 
adopted by the C.I.T.E.J.A. and referred to a Diplomatic Conference. It is 
believed that further discussion of this convention will be necessary in view 
of the possible effect on it of some of the provisions of the proposed con- 
vention concerning the status of the crew. 

It is the view of the American Delegation that it would be not only 
much more convenient but also result in greater clarity if the two conventions 
were combined into one, dividing it into two parts, one concerning the com- 
mander, the other, the personnel. 

In connection with the proposed text on the status of the personnel the 
American Delegation is desirous of making the following comments on the 
articles discussed in the sessions of the Fourth Commission in Paris in 
February, 1936. 


Article 1 


It is our understanding that Article 1, as it now stands, has the effect of 
placing all persons employed on or engaged in the service of the aircraft in 
flight within the terms of the convention. We are in accord with this, as we 
see no reason for making any exceptions. 


Article 4 


The American Delegation further believes, as it has stated in its previous 
observations, that the convention should show clearly that each member of the 
personnel should be furnished with a certificate or other indicia of his em- 
ployment which would be recognized by each government a party to the 
convention as establishing his right to be in the territory of the other parties. 
This would follow the maritime practice in the case of seamen’s certificates. 
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Article 6 


As this article is worded, the member of the personnel whose contract of 
employment has expired might be left behind in a foreign country. We 
believe that the operator should be compelled to repatriate an employee whose 
contract has expired in a foreign country, or be compelled to transport him 
either to the home port of the aircraft or to the place where he was engaged. 


Article 8 


It is understood that the preliminary paragraph of Article 8 is to be 
changed so as to indicate more clearly the intent of the Reporter. 

We do not see why it is necessary to include in paragraph (1) the death 
of the person hired or, in paragraph (2), the loss of the aircraft when the 
person was hired for that aircraft, in as much as the contract of employment 
would obviously cease automatically under either one of these contingencies. 

f it is desired to provide that loss of the aircraft shall not terminate 
the contract when the contract of hire was not for that particular aircraft, 
it is suggested that paragraph (2) should read “unless the person is em- 
ployed for a particular aircraft the loss of the aircraft will not terminate the 
contract of employment.” 

We also believe that in paragraph (2) * ‘unairworthiness” of the aircraft 
should be clarified by inserting the word “absolute” before the word “unair- 
worthiness.” A temporary unairworthiness which can be remedied within a 
reasonable time should not be the cause of terminating the contract of em- 
ployment. The convention should also indicate by whom and how the unair- 
worthiness of the aircraft, upon which the right of termination of employ- 
ment depends, is to be determined. 


Article 9 


The American Delegation believes that Article 9 should be so amended 
that there can be no doubt that the contracting governments will have the 
right to provide their own methods of taking care of compensation for dis- 
ability or death. 

In the United States employees have the right to sue at common law for 
injuries which have been the result of negligence on the part of employers 
or their agents, and in the event of death such right accrues to the legal 
representatives. There are also statutory provisions giving employees pro- 
tection in case of injuries even though the injuries may not have been 
caused by negligence. 

We believe that the deletion of the words “whatever may be the nation- 
ality of the victim and regardless of the place of accident” was unfortunate 
and that these words should be retained in fairness to the personnel. 


Article 10 


The American Delegation seriously objects to the deletion of this Article. 
No reason is seen why the personnel employed on aircraft should be given 
different treatment than that accorded personnel on vessels. If the precedent 
established by the treatment accorded crews of vessels is followed, the article 
should be worded so as to provide that all salary paid in foreign countries 
together with personal property of the personnel necessary to carry out the 
contract of employment should be unattachable. The American Delegation 
earnestly invites consideration to this suggestion and believes that its rejec- 
tion would seriously handicap the development of international air navigation. 


Article 11 


It is suggested that the words “for reasonable cause” be inserted after 
the word “disembarked” in this article. The insertion of these words is 
suggested in order to prevent a commander from having the right to disem- 
bark a member of the personnel for trivial or insufficient reasons. 
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C.LT.E.J.A. PRELIMINARY DRAFT OF CONVENTION RELA- 
TIVE TO THE LEGAL STATUS OF AERONAUTIC 
NAVIGATING PERSONNEL* 


ARTICLE 1. By “navigating personnel” in the meaning of this convention 
shall be meant any person (including the aircraft commander) employed or 
engaged in any capacity whatsoever in the service of the aircraft in flight. 


ARTICLE 2. Subject to compliance with the compulsory provisions of this 
convention, the contract of hire of the navigating personnel shall, if the parties 
have indicated no other competent legislation, be subject, for the conditions 
of its formation, to the legislation of the state where the aircraft, for the 
service of which the person is hired, is (or are) registered. 

The legislation of the place where the contract of hire is entered into 
may, furthermore, impose additional formalities considered by it as being of a 
public character. 

As regards the discipline on board, only the legislation of the state where 
the aircraft is registered shall be applicable. 


ARTICLE 3. The contract of hire must be in writing and must compulsorily 
contain the following clauses: ; 

(1) The names and surnames of the parties, or their firm names, their 
nationality and domicile ; 

(2) The place where and the date when the contract was entered into; 

(3) The service for which the person hired is to be assigned; 

(4) The date on which the service is to start; 

(5) The amount of the wages; 

(6) The length of the employment. 

The national legislations indicated in article 2 of this convention may, 
furthermore, impose the inclusion of other compulsory items in the contract 
of hire. 

Each person hired must be given by the person who has hired him papers 
showing his services on board by virtue of the contract of hire. 


_ArTICLE 4. In case of necessity, the commander of the aircraft may 
assign any member of the navigating personnel temporarily to perform ser- 
vices other than those for which he was hired. 


ArTICLE 5. The contract of hire for a definite duration, the termination 
of which occurs during the course of a voyage, shall be extended up to the 
next stop of the aircraft without prejudice to the rules on repatriation con- 
tained in this convention. 


_ Article 6. If the contract of hire is made out for an indefinite dura- 
tion, the length of notice of termination must be the same for both parties 
to the contract. 


ARTICLE 7. Whatever may be the duration of the contract of hire, it 
shall be terminated as a matter of right in the following cases: 
1. Death of the person hired; 
2. Loss or absolute unairworthiness of the aircraft, when the person 
hired has been hired for that aircraft; 
For any other cause provided for in the national legislation govern- 
ing the contract of hire. 


ArTICLE 8. The legislations of the high contracting parties must contain 
provisions guaranteeing risks of accident, particularly those of death and 
permanent or temporary disability of the navigating personnel, whatever may 
be the nationality of the victim and regardless of the place of the accident. 


ARTICLE 9. Subject to the reciprocal rights and obligations of the parties, 
and subject to the obligation to repatriate, the commander of the aircraft 





_ 4 C.LT.E.J.A. Document No. 342; Department of State Treaty Informa- 
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shall have the right to disembark any member of the navigating personnel at 
the next stop where such member can be repatriated. 


ArtTIcLE 10. Any member of the navigating personnel, while being abroad, 
may demand his immediate disembarkation; the legitimacy of such demand 
shall be judged according to the law of the state where the aircraft is 
registered, and the preliminary opinion of the consular authority of the person 
involved must be submitted. 


ArtTIcLe 11. Any member of the navigating personnel who is disem- 
barked during the life or upon the termination of his contract shall have the 
right to be repatriated. Repatriation shall be construed as the right to be 
brought back to one’s own country or to the place of hire. 

The laws under which the aircraft are registered shall contain the neces- 
sary provisions to insure repatriation. Repatriation shall be considered as 
being insured when the person involved has been given suitable employment 
on board aircraft going to one of the destinations determined under the 
preceding paragraph. Actual repatriation may be substituted by the payment 
to the consul of the person in question of a sum of money necessary to cover 
the costs of repatriation. 

Repatriation cannot be claimed after a period of 6 months beginning on 
the day on which the person in question has been disembarked. 


ArTICLE 12. The costs of repatriation cannot be charged against the 
person repatriated, except in the event where the causes of dismissal, accord- 
ing to the legislation applicable to the contract of hire, are imputable to the 
person repatriated. Such causes may not be so imputed in the following 
cases : 

(a) An accident occurring in the service of the aircraft; 

(b) An aerial accident; 

(c) Sickness which is due neither to a voluntary act nor to the negli- 
gence of the person in question. 


ARTICLE 13. The costs of repatriation must include all expenses incident to 
transportation, lodging, and feeding of the person during the voyage. This 
shall also include the subsistence expenses up to the time set for departure. 

When the person in question is repatriated as a member of the crew, he 
shall be entitled to remuneration for the services rendered during the voyage. 


ARTICLE 14. Except with the consent of the operator, the members of the 
navigating personnel may not load merchandise on board the aircraft for 
their own account. The prohibition in question does not extend to personal 
effects and to the articles necessary for the equipment and the service. 


ArTICLE 15. For the settlement of litigation relating to the contract of 
hire, on the basis of this convention, the following shall have jurisdiction: 

(1) The courts designated by the legislation of the state of registration 
of the aircraft; 

(2) The courts designated by the legislation of the state where the 
contract was entered into. 

The procedure shall depend upon the legislation of the jurisdiction 
applied to. 

ARTICLE 16. The competent authorities of all the contracting states shall 
communicate to each other any information and documents likely to facilitate 
the application of this convention. 


ARTICLE 17. This convention shall apply only to aeronautical navigating 
personnel engaged on board aircraft used for public transport and aerial work. 
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C.LT.E.J.A. PRELIMINARY DRAFT OF CONVENTION RELA- 
TIVE TO THE COLLABORATION OF THE C.1.T.E.J.A. IN 
THE INTERPRETATION AND EXECUTION OF 
INTERNATIONAL CONVENTIONS ON 
PRIVATE AIR LAW: 


I. Interpretation 


ARTICLE 1. In case one of the states represented in the C.LT.EJ.A. or 
one of the international courts, or any other official organization of an inter- 
national character having to apply a convention on private air law, should ask 
the C.I.T.E.J.A. for its opinion on the meaning to be given to the terms and 
provisions of this convention, the C.I.T.E.J.A. shall be authorized to supply 
any clarification, on a purely advisory basis, by using the preparatory work 
for preliminary drafts of conventions, together with all elements of inter- 
pretation. 


ARTICLE 2. (1) The request sent to the Committee shall be forwarded, 
through the Secretariat General, to a permanent commission appointed by 
the C.I.T.E.J.A. The latter shall prepare the draft of reply. 

(2) The Committee, on the basis of the report of this commission, shall 
decide by a majority of the members present. 

(3) Reasons shall be given for the answer, which shall be forwarded, 
not only to the author of the request, but also to all the states represented in 
the C.L.T.E.J.A. It shall devolve upon such states to render it public. 

(4) Any dissenting opinion may, if the author thereof so desires, be 
joined to the reply. 


II. Execution 


ARTICLE 3. (1) If the conference during which an international conven- 
tion on private air law is adopted should entrust to the C.I.T.E.J.A. the 
preparation of any text of execution common to all the states parties to the 
convention, to assist in putting such convention in force, the C.I.T.E.J.A. shall 
proceed in the following manner: The Secretary General shall put the ques- 
tion involved before the commission in charge of the preparation of the con- 
vention; the latter shall, by a majority, adopt a draft of text which it shall 
submit to the C.I.T.E.J.A., and the latter will adopt it by a majority vote, 
without mentioning any dissenting opinion otherwise than in the minutes. 

(2) The text so prepared by the C. I. T. E. J. A. must be accepted by 
each one of the states parties to the convention in order to become binding 
upon such states. 


ArTIcLE 4. If the government in charge of assembling the signatures or 
of receiving ratifications for an international convention on private air law 
should believe, in the absence of any provision made by the conference, that 
it should entrust to the C.I.T.E.J.A. the duties provided for in article 3, it 
shall be incumbent upon the C.I.T.E.J.A. to undertake such duties in the 
manner described in such article and with the same effects. 


Recommendation 


In order to make it possible to follow the execution of international con- 
ventions on private air law, al! states parties to such conventions are requested 
to communicate to the Secretariat General of the C.I.T.E.J.A., as soon as 
possible, any legislative, regulatory, administrative, or judicial documents 
relative to such execution. 





5. C.I.T.E.J.A. Document No. 343; Department of State Treaty Informa- 
tion Bulletin No. 97, October, 1937, p. 26. 
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INTERNATIONAL CHAMBER OF COMMERCE* 
Arr-RAIL CoorDINATION 
I 


The International Chamber of Commerce has consulted numerous air 
and rail transport enterprises of the different countries and has published 
the reports established on the basis of this inquiry. The situation revealed 
by this consultation is as follows: 

The special field of activity conquered by the air transport enterprises 
lies mainly in long distance transport, journeys over mountainous and desert 
regions and journeys including an overseas flight. The development of air 
navigation is not, therefore, solely due to the traffic it has been able to gain 
from other means of transport; it is also due to the new traffic created by 
air transport itself owing to its peculiar technical characteristics. 

Competition between the two means of transport does not at present 
appear to be a matter of serious concern to the enterprises in question. It 
exists nevertheless, and is already acutely felt on certain lines, in particular, 
as regards passenger traffic. The loss incurred by the railways taken as a 
whole owing to the competition of aircraft represents but a small percentage 
of their total receipts, but bears precisely upon the receipts derived from 
first class passengers. Moreover, the passengers carried by air could have 
been transported by the railways, including their steamship services, without 
any addition to their overhead expenditure. 

In goods traffic, competition is at the present moment confined to small 
consignments of valuable goods of a luxury character, as well as to perish- 
able traffic and bullion. 

After a careful study of the existing situation and the future prospects 
in the different countries, the International Chamber of Commerce has reached 
the following conclusions as regards the principles on which air and rail 
coordination should be based: 

In view of the fact that each of these modes of transport meets different 
requirements and presents special advantages for both passengers and senders 
or consignees, it would be bad policy to take measures which might have 
the effect of reducing the activity of one or the other. Consequently, the 
withdrawal of trains or steamships operated by railway companies or under 
their responsibility on certain trade routes between points which are also 
served by air companies or placing difficulties in the way of the creation of 
air lines between points already served by a railway is not at present to be 
recommended. In order, however, to avoid duplication, the replacement of 
certain railway or air services might be envisaged on the basis of mutual 
agreement between the companies concerned. 

Transport rates by both rail and air should be fixed at the lowest level 
possible allowing for costs and services and should be such as to enable the 
transport enterprises to advance towards financiai independence. 

It would also be desirable that the railways and air companies should 
immediately examine the practicability of providing facilities in certain tariffs 
whereby the holder of a ticket would be free to decide whether he wishes to 
travel by air or by rail. 

It would further be necessary to extend to countries which have not yet 
instituted this system facilities in respect of the transport by rail of air 
passengers’ luggage. 

As regard goods transport, it is recommended that, as far as possible, 
agreements be concluded between the railways and the air companies enabling 
goods to be forwarded, according to the time at which they are handed in, 
by the means of transport permitting of the quickest possible delivery without 
altering the cost to the sender or consignee, as the case may be. 

Considering that in certain cases, combined transport may be of advantage 
to the passenger, it is recommended that connections be provided in the air 
and rail time-tables established by mutual agreement. 





* Resolutions adopted by the Ninth Congress of the International Chamber 
of Commerce, Berlin, June 28th-July 3rd, 1937. 
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Passenger traffic can, without appreciable drawbacks, be governed by a 
legal statute which differs according to the mode of transport utilized; in 
this connection, there is therefore no necessity to envisage a single law 
applying to both air and rail transport. 

The International Chamber of Commerce notes with satisfaction that 
agreements have been concluded in certain countries between the railway 
companies and the air navigation companies with a view to the establishment 
of combined air-rail tickets and the reciprocal delivery of such tickets by the 
companies concerned, and recommends that similar agreements be concluded 
in other countries. 

The Chamber takes note of the fact that, as far as international traffic 
is concerned, the International Union of Railways and the International Air 
Traffic Association have decided, by mutual agreement, to study the creation 
of combined air-rail tickets, and expresses the hope that this study will soon 
produce practical results. 

In view of the advantages of the combined transport of goods with a 
single transport document, the International Chamber of Commerce proposes 
that air and rail carriers should endeavour to ascertain: 

a) why the agreement on the combined carriage of goods by air and 
by rail concluded by the I. U. R. and the I. A. T. A. has so far been 
signed and brought into force only in certain countries, and what are the 
difficulties standing in the way of the signature and application of the 
agreement by the air navigation companies and railway companies of 
other countries, 

b) what amendments should be made in this agreement in order to 
permit of its being applied by all countries, and 

c) what amendments, if any, are necessary in Article 31 of the 
Warsaw Convention in order to permit of the institution of a common 
and uniform system for combined air-rail goods traffic, capable of being 
applied by the rail and air carriers of all countries. 


II 


The International Chamber of Commerce recommends that the carriage 
of passengers, goods and mail between airports on the one hand and railway 
stations and cities on the other be speeded up and improved, where necessary. 


Air TRANSPORT 
I. Free Transit Zones in Airports 


Referring to its previous work in this connection (Resolutions of the 
Amsterdam (1929) and Washington (1931) Congresses), the International 
Chamber of Commerce recommends that, to facilitate international air trans- 
port and to assure the greatest possible speed of service, there be created in 
each international transit airport a free transit zone within the area of em- 
barkation. Within such zones, no customs control should be exercised over 
the aircraft in transit, its passengers and their luggage, and goods transit 
operations should be carried out without the intervention of the customs 
authorities, provided they entail neither modification of packings nor trans- 
formation of the goods in question. The customs administration shall never- 
theless retain the right to make trial investigations whenever it considers such 
investigations necessary. 

It would be desirable for such zones to be provided with bonded ware- 
houses for goods which cannot be immediately re-forwarded. 


II. Air Risks in Accident and Life Insurance Policies 


In view of the fact that, in the majority of countries, the air risks of 
passengers on regular lines travelling from one point to another in the same 
continent are included in life insurance policies without additional premium, 
the International Chamber of Commerce recommends that this facility should 
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be granted in all countries so far as such intra-continental journeys are con- 
— and that it should be gradually extended to inter-continental journeys 
as well. 

Important insurance companies of certain countries having already agreed, 
as regards accident insurance, to include in their accident policies the air 
risks of passengers on regular lines without additional premium, the Inter- 
national Chamber of Commerce also recommends that air transport should 
be treated in this respect in the same way as other means of transport. 
Consequently, no additional premium should be required of users of regular 
lines for intra-continental journeys, and the same measure should gradually 
be extended to inter-continental traffic. 

Further, in order to enable insurance companies and underwriters to 
make an accurate estimate of the risks involved in air transport, the Inter- 
national Chamber of Commerce recommends that the statistics of accidents 
occurring on regular air lines should as far as_ possible be compiled on the 
bases laid down by the International Commission for Air Navigation (C. I. 
N. A.), and that in the future that Commission should publish the statistics 
received by it in this connection. 


III. Transit Visas for Passports 


The International Chamber of Commerce notes that the formality of the 
transit visa has been suppressed in the majority of countries as regards air 
passengers’ passports. It considers that the suppression of this visa tends to 
facilitate and accelerate air transport. 

It therefore recommends that the suppression of the transit visa on air 
passengers’ passports should be rendered general. 


IV. Liability for Delay in Air Carriage 


The International Chamber of Commerce recommends that the following 
principles should be incorporated in the 1929 Warsaw Convention when this 
is revised, under the provisions of Article 41. 

Ist Principle—The carrier is liable for damage occasioned by delay in 
the carriage by air of passengers or baggage, unless: 

a) he proves that he and his agents have taken all proper measures to 
avoid the delay, or that it was impossible for him or them to take such 
measures, in particular for reasons of safety, or that the delay did not occur 
during the period of carriage by air contemplated by the contract of carriage, 
as defined in paragraph 2 of Article 18 of the Convention; or 

b) the delay in the carriage represents less than ...% of the period 
normally occupied by the air carriage, as indicated by the contract or by 
custom. 

The damage, and its extent, must be proved by the claimant. 

2nd Principle—The extent of the air carrier’s liability for damage oc- 
casioned by delay is limited to the damage actually suffered, with a maxi- 
mum of: 
for passengers 
for baggage 
for goods 

3rd Principle—Notwithstanding the provisions of Principles 1 and 2, a 
passenger or consignor of goods may make a special contract with the air 
carrier under which (a) the delivery of the passenger or the goods is guar- 
anteed at a particular place within a stipulated time or by a particular time, 
and (b) the amount payable in respect of damage occasioned by delay is 
greater than the limits prescribed in Principle 2. If such a contract is made, 
the carrier is liable for the damage caused by failure to deliver passengers, 
goods or baggage at the agreed destination within the time guaranteed up 
to the limit specified in such contract. Any such contract must set out 
clearly the agreed limit of liability (if it exceeds the limit prescribed by 
Principle 2), the guaranteed period of the carriage or guaranteed date and 
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time of delivery (if any) and the extra sum of money (if any) paid to the 
carrier for such extension of liability and for such guarantee. 

4th Principle. —If two or more carriers are concerned successively in 
the carriage, each is responsible for a proportion of the damage correspond- 
ing with the delay in the yay 2 eid while the passengers, goods or 
baggage were being carried by h 

In this case, the passenger pe ia representative can take action only 
against the carrier who performed the carriage during which the delay oc- 
curred, save in the case where, by express agreement, the first carrier has 
assumed liability for the whole journey. 

As regards luggage or goods, the passenger or consignor will have a 
right of action against the first carrier, and the passenger or consignee who is 
entitled to delivery will have a right of action against the last carrier, and 
further, each may take action against the carrier who performed the carriage 
during which the delay took place. These carriers will be jointly and sever- 
ally liable to the passenger or to the consignor or consignee. 


V. Refund of Customs Duties on Goods Carried by Air 


In the interests of speed, which is the primary objective in the air trans- 
port business, air carriers usually pay the customs duties on the arrival of 
the goods at the airport without knowing for certain that the consignee will 
take delivery. 

Further, the principle of refund of customs duties on goods which 
cannot be delivered and have to be re-exported is not generally recognized, 
so that air carriers are unable in certain cases to obtain repayment and ac- 
cordingly suffer loss. 

For these reasons, the International Chamber of Commerce urges all 
countries to recognize the principle of refund of customs duty on goods 
carried by air when such goods have to be re-exported owing to refusal 
by the consignee or impossibility of delivery. 

The Chamber further recommends that all those countries which already 
give practical recognition of the above principle should adopt a uniform 
procedure for the refund of customs duties in such cases. 

Referring to Resolution No. 13 of the Paris Congress, the International 
Chamber of Commerce also recommends that the customs authorities should 
employ for such refunds the simplest possible document of an international 
character similar in form to the British Drawback Shipping Bill, on the basis 
of which the attached form—proposed for adoption by the International 
Chamber of Commerce—has been drawn up. 








International Air Transport Customs Refund Requisition 


(Issued in Duplicate) 
ORIGINAL 


Notice to Pack and Requisition for Refund of Customs Duty in respect of Goods on which Duty has 
been Paid and which are to be Exported in the same State as that in which they were Imported. 





Trader’s Consecutive Packer’s Consecutive 
Reference No. Reference No. 


For OFFICIAL 
Use ONLY 





It is desirable that this I. Notice to pack 


notice should reach ‘To the Olleer ot 
the Officer at least 24 give notice that on 
hours before the pack- I 


ing is to commence. m., We intend to pack the under- 
mentioned goods for exportation on Refund 


of Duty. 








Address at which pack- Name of Exporter 
ing will take place (if Address 
different from the Ex- 


porter’s address). 


II. Particulars of despatch 
Air Carrier Airport or Place 
of destination 
_ on aaa Security Exporter 
given by or Agent 


Address 
(See NOTE A. on Back) 


I declare that all the particulars entered in this Requisition are 
correctly stated, that the proper Duties of Customs have been paid 
and that Refund is payable as claimed. On behalf of 

I hereby undertake to produce, if called upon, docu- 
mentary proof of the correctness of these Statements and claim Refund 
on the Goods specified below, and I further declare that the goods are 
in the same state as that in which they were imported and have not 
been used, that the exporter is also the importer of the goods or took 
delivery thereof direct from the importer and that no other claim for 
this Refund has been presented for the said Goods by me or on behalf 


of the firm I represent. 
Signature of Exporter 
(Where the declaration 
is signed by an author- 
ized agent, his descrip- 
tion should be stated.) 


Station Stamp 
an O. 





Port Stamp 
and No. 





Collector’s 
Stamp and 
No. 





No. and Date 
of preparation 
of security 








Description of the complete 
article as exported, includ- 
ing any Identification Marks (a) Percentage of 
Marks and | E or Numbers borne by the Value As | Value on which Duty | Amount 
Numbers | F.O.B. goods, and the Country | Quantity | Declared |was paid and rate of of 
and Final whence consigned and/or Exchange, or Refund 
paetenetion 10 on supartetion — (b) Rate of Refund [Claimed 
§ 6 ‘A 





Particulars of 
Importation (Name 
of Airport, air carrier, 
date of arrival 
or rotation number, 
and number and 
date * entry) 




















For NOTES see back. 





Particulars of Examination at Trader’s | Security in Force. Satisfied as to certificate 
of shipment. (*) Undertaking given. 
(*) Stock accounts examined. Satisfied. 


Premises 


Amount of Refund payable 





Check Officer. 





Received the above-mentioned Packages Representatives of Air carrier 


Airport 
Particulars of Examination (if any)) 
and Certificate as to despatch 














NOTES 


NoTE A.—The exporter, or his authorized agent, before lodging this claim, must 
enter into security for the due exportation of the goods specified 


hereon. 


Note B.—Any person making a false declaration in any matter relating to the 
Customs renders himself liable to such penalty and/or imprisonment 
as is prescribed by the law of the territory from which the goods are 
required to be exported. 


NoTE C.—When refund is claimed on an article in respect of both Ad Valorem 
and other Duty, the particulars of each refund must be entered sep- 
arately. If other Duty is involved an additional form of a different 
—_ may be necessary and the Customs Officer should be con- 
sulted. 


Note D.—The Duplicate portion of this Form should be sent to the local Officer 
of Customs as long as possible before packing. The Original portion 
must be sent to the Collector, or if more convenient, direct to the 
Airport of departure in time to reach him before the Goods are 
despatched. 


Note E.—As regards part contents on which refund is not claimed, no further 
specification is necessary provided that the description, quantity and 
F. O. B. value of such goods, are detailed and the country whence 
consigned on importation is shown. Otherwise, a different or addi- 
tional form may be necessary, and the Customs Officer should be 


consulted. 





THIS SPACE IS FOR OFFICIAL USE ONLY, AND MUST BE LEFT BLANK 
If the space in the Schedule ores is — eacaaaiaaiie an additional form 
shou e use 





JOURNAL OF AIR LAW 


Air MAIL 
I. The Air Mail Surcharge 


In international postal service it is a generally accepted principle that all 
letter mail should be forwarded to its destination by the quickest and most 
direct route. Consequently, air transport being by far the quickest means of 
transport available and at the same time sufficiently reliable, the commercial 
user is entitled to expect that as soon as circumstances may permit, air 
transport should be treated as the normal method of carriage for his inter- 
national correspondence without any extra charge being levied. 

The International Chamber of Commerce is therefore glad to note that 
progress has been made since its Paris Congress towards the abolition of the 
air mail surcharge in European service, and that even in intercontinental 
service, where difficulties of finance and organization are much greater, im- 
portant decisions have been taken for its abolition on certain empire routes. 

In view of the difficulties standing in the way of the immediate abolition 
of the surcharge throughout the whole of the European air network, the 
International Chamber is of the opinion that the postal administrations and 
air navigation companies should concentrate for the time being on the rapid 
conclusion of as many bilateral and regional agreements to that effect as may 
be practicable at the present time. In this connection, it would be desirable 
that the air lines should reach a decision as rapidly as possible as to the lowest 
rate of remuneration they are willing to accept from the postal authorities. 

Further, matters already having reached an advanced stage, the Inter- 
national Chamber of Commerce recommends that the abolition of the sur- 
charge be placed on the agenda of the next Universal Postal Congress to be 
held in 1939. The experience acquired up to the present and still to be 
acquired in the future should offer a basis for fruitful consideration. 

The International Chamber requests its Committee on Air Mail and its 
National Committees to ascertain the desiderata of business with regard to 
alterations in the present international Provisions for the Carriage of Letter 
Mail by Air with a view to formulating recommendations for consideration 
by the next Universal Postal Congress in 1939. 


II. Measures for Accelerating Air Mail Services 


With a view to speeding up the transmission of mail by air, the Inter- 
national Chamber of Commerce recommended at its previous Congress that 
the postal administrations should create sorting offices at the more important 
trans-shipment airports. This proposal having been successfully adopted in 
several such airports, the International Chamber urges, in the light of the 
experience acquired, that this measure be extended to all the main trans- 
shipment airports in Europe. 

The International Chamber further recommends that action should be 
taken by the postal authorities to provide the quickest possible service for 
the transport of air mail from the airport to the post offices of the town 
or city of destination. 


III. Parcel Air Mails 


The postal administrations of a number of countries have not yet taken 
advantage of the possibility of sending parcels by air. In the opinion of the 
International Chamber of Commerce, this is a gap which must be filled if the 
requirements of international trade are to be adequately met by the postal 
services. The International Chamber therefore urges the administrations of 
those countries where a parcel air mail service has not yet been instituted 
to give the matter their closest attention, and requests the National Committee 
concerned to approach their administrations with that end in view. 

The Chamber further points out that with parcel air mail services exist- 
ing in certain countries and not in others, trans-shipment formalities are un- 
duly complicated and the possibilities of air parcel traffic are greatly reduced. 
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IV. Insured Letters and Boxes 


The International Chamber of Commerce notes with regret that with 
very few exceptions insured letters and boxes are not accepted by the postal 
authorities for transmission by air. Air transport being particularly suitable 
for light articles of high value, it is most important in the interests of busi- 
ness as well as of the development of air transport that the same postal 
insurance facilities should be granted for air mail as for ordinary mail and 
that in the event of the abolition of the air mail surcharge insured letters 
and boxes should not be excluded from the benefits of transmission by air. 

The International Chamber therefore requests its National Committees to 
make representations to their respective postal administrations with a view 
to obtaining the acceptance as air mail of insured letters and boxes, under 
Article I paragraph 3 of the “Provisions Concerning the Carriage of Letter 
Mail by Air” of Cairo, 1934. 

The fee charged for the insurance of air mail should not exceed the fee 
charged for the i insurance of ordinary mail. There is, in fact, no reason from 
the standpoint of insurance for making a difference between air transport 
and other means of transport. 


V. Bills for Collection and C.O.D. Consignments 


The International Chamber of Commerce recommends that whenever 
bills for collection or C. O. D. consignments are dispatched by air, air 
transport should likewise be employed, and without surcharge, for returning 
to the sender the amount collected from the addressee. 





NOTES, COMMENTS, DIGESTS 


DIGESTS 


Airplane as Vehicle or Migratory Chattel—Recording.—I[California] 
This was an action by plaintiff as mortgagee of an airplane, against two 
county recorders to recover damages suffered by the plaintiff by reason of 
the alleged omission of the defendants, in their capacity as county recorders, 
to comply with the duty imposed on such officers under Section 4130 of the 
Political Code of California. The issue was whether an airplane was a 
“vehicle” or “migratory chattel” within the meaning of the statute requiring 
county recorders, in recording liens on such personal property, to certify 
such lien to the Secretary of State. Held: Aircraft are neither “vehicles” 
nor “migratory chattels” within the meaning of the Recording Act, and a 
county recorder is not liable when a judgment creditor attaches aircraft 
where such recorder has failed to send a certificate of chattel mortgage on 
such aircraft to the Secretary of State. L. Di Guilio v. T. C. Rice and 
Edmund Godchaux (Appellate Department, Superior Court, City and County 

of San Francisco, California, July 7, 1937), 235 C. C. H. 906. 

This case is of interest insofar as it furnishes authority in opposition 
to any abortive attempts to bring aircraft within the general terminology 
employed in certain statutes never contemplating application to vehicles em- 
ployed in air transportation. After concluding that the word “vehicle” 
contemplated some means of surface transportation, the court stated: 

“And the statute should not by forced or broad construction be made 
so elastic as to subject county recorders to severe penalties upon the 
conjecture that the legislature intended to enwrap airplanes in the am- 
biguities of the expression, ‘migratory chattels.’ If the legislature had 


thought of airplanes, it is reasonable to conclude that words specific 
enough to identify them would have been used. The very fact that 
airplanes were not specifically mentioned points to an intention not to 
apply to them the policy applied to livestock and vehicles other than 
motor vehicles.” 


Insurance—Double Indemnity Benefits—Engaging or Participation 
as a Passenger in Aviation—I[Federal] In two recent cases, District 
Courts of the United States have denied recovery of double indemnity bene- 
fits to a fare-paying passenger on a scheduled airline by construing such 
person as being excluded by provisions in the insurance policy providing 
against the payment of double indemnity benefits if the death of the insured 
resulted from * ‘participation as a passenger or otherwise in aviation or aero- 
nautics” and “engaging, as a passenger or otherwise, in aeronauttc operations.’ 
Adele Christen v. New York Life Insurance Company (District Court, 
Northern District of Illinois, Eastern Division, June 3, 1937), 19 F. Supp. 440; 
National Exchange Bank and Trust Company, Trustees v. New York Life 
Insurance Company (United States District Court, Western District of Penn- 
sylvania, July 1, 1937), 19 F. Supp. 790. These cases were decided con- 
sistently with the holdings in the cases of Goldsmith v. New York Life In- 
surance Company, 69 F, (2d) 273 (C. C. A. 8th) and Mayer v. New York 
Life Insurance Company, 74 F. (2d) 118 (C. C. A. 6th). 
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Sir Maurice Amos and W. A. Brown, 8 JOURNAL oF AIR Law 439 
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To Sock or Not to Sock—A Word of Caution to Would-Be Bouncers on the 
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Parker, 36 Aviation 32 (Sept., 1937). 
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sary a (State to Use of Birckhead v. Sammon, 8 Air Law Rev. 
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a 7 Siete Law Draft, The, John H. Wigmore, 8 JouRNAL oF AIR LAW 

Vicious Circle in Aviation Insurance, The, R. Leslie Cizek, 15 National 
Aeronautics 26 (Sept., 1937). 
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12. Workmen’s Compensation. 
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Crosser Bill), 15 National Aeronautics 28 (July, a). 
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Pe. Will Free Air Transport, The, 22 U. S. Air Service 7 (July, 
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State Press Releases 206 (Sept. 4, 1937). 
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ning Division, 9 Air Commerce Bulletin 57 (Sept. 15, 7). 
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Special Air Traffic Rules, 8 JouURNAL or AIR Law 235 (19387). 
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2. State. 
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Review 155 (1937). 
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Law 481 (19387). 

n° 3 fs7) Draft, The, John H. Wigmore, 8 JouRNAL oF AIR LAW 
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Aviation 5 (Aug. 7 
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Law 231 (1937). 


4. International. 


Agreement to the Convention of 9th May, 1930, Between the Republic of 
Poland and the Kingdom of Roumania Relating to the Operation of 
Regular Air Communication Lines, signed at Bucharest, 2nd May, 1931; 
Exchange of Instruments of Ratification at Warsaw, 25th July, 1934, 
Entry into force, 24th August, 1934, CINA B. I. No. 774, p. 7 (April 


22, 1937). 

Air-Rail Coordination, R. Henning and Enrico Venturini, Document No. 
7, Report to the International Chamber of Commerce for Berlin Con- 
gress of 1937. 

Arrangement Between the United States and Canada for Admission of 
Civil Aircraft the Issuance of Pilots’ License, and the Acceptance of 
Certificates of Airworthiness for Aircraft Imported as Merchandise, 8 
JOURNAL OF AIR LAW 262 (19387). 

Carriers—International Transportation by we Convention, Wil- 
liam M. Sheffeld, 22 Cornell L. Qu. B61 (1937). 

C.I.T.E.J.A. Commission Meetings, 8 JouRNAL = AiR Law 261 (19387). 

Compulsory Aviation Liability —— in Great Britain and the United 
States, Arnold W. Knauth, JOURNAL OF AIR LAW 461 (1937). 
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Regular Air Communication Lines, signed at Sofia, 7th April, 1931; 
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p. 1 (May 13, 1937). 
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mania Relating to the Operation of Regular Air Communication Lines ; 
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ister, 8 JOURNAL OF AIR LAW 325 (1937). 
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Collisions, 8 JOURNAL OF AIR LAW 320 (1937). 

Ibero-American u“ Relating to Air Navigation, 8 JouRNAL OF AIR 

LAW 7) 
Inter-American Technical Aviation Conference, Lima, September 16-23, 
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17 Department of State Press Releases 182 (Aug. 28, 1937); Treaty 
Information Bulletin No. 95, p. 14 (Aug., 1937) ; LXXI Bulletin of the 
Pan American Union 666 (Sept., 1937). 

International Certificate of Insurance, 8 JOURNAL OF AIR Law 428 (1937). 

International Conventions on Private Aerial Law, Stephen Latchford and 
Joseph H. Fennell, 8 JOURNAL OF AIR LAW 298 (1937). 

eee ma agg eee Policies, Hermann Doring, 8 JOURNAL 


F AiR LAW 423 ( 
Is Air Above Atlantic to Be Free?, 22 U. S. Air Services 32 (Sept., 1937). 
Measures to Enable Aircraft to Recognize the Nationality of Ships ‘Sighted 
at Sea, 15th March, 1937, CINA Resolution No. 483, CINA B. I. 
No. 774, p. 1 (April 22, 1937). 
Official Report of the Proceedings of the Ninth Congress of the Interna- 
tional Chamber of Commerce, 9 World Trade 36, 37, 49 (July-August, 
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Preliminary Draft Convention on the Collaboration of the C.I.T.E.J.A. in 
the Interpretation and Application of International Conventions on 
Private Air Law, 8 JOURNAL OF AIR LAW 3857 (1937). 

Preliminary Draft Convention for the Unification of Certain Rules Relative 
to Assistance or Salvage of Aircraft by Aircraft on Land, 8 JouRNAL 
or AiR Law 350 (1937). 

Preliminary Draft of a Convention for the Unification of Certain Rules 
Relating to Assistance and Salvage of Aircraft or by Aircraft at Sea, 
8 JOURNAL OF AIR LAW 345 (1937). 

Rules Established by Certain States for the Admission Over Their Terri- 
tory of the Aircraft of Other States: Recapitulary List of Information 
Received by *~. Secretariat Up to lst May, 1937, CINA B. I. No. 780, 
p. 1 (June 3, 1937). 

Salvage as cen Vessels and Aircraft, Arnold W. Knauth, 8 JouRNAL 
or AiR Law 159 (1937) 

Trans-Atlantic Airmail, LX The Traffic World 422 (Aug. sl, 1937). 

Twenty-Fifth Session of the International Commission for Air Navigation, 
June 4-10, 1937, CINA B, I. No. 781, p. 7 (June 10, 1937). 


5. Foreign. 


Australia: 
Rules Governing Flights From Overseas to and Through Australia, 
12 Aeronautical World News 4 (July 10, 1937). 


Austria: 
Adhesion of Austria to the International Air Convention of 13th 
October, 1919, CINA B. I. No. 781, p. 1 (June 10, 1937). 


Belgian Congo: 
Ordinance No. 15bis T. P. of 27th January, 1934, relating to air navi- 
gation, with annexes, CINA B. I. No. 776, p. 1 (May 6, 1937). 


Bulgaria: 
Convention Between Bulgaria and Poland Relating to the Onesgtion of 
Regular Air Communication Lines, CINA B. I. No. 777, p. 1 
May 13, 1937). 
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ceptance of Certificates of Airworthiness for an Imported as 
Merchandise, 8 JOURNAL OF AIR Law 262 (1937). 


Denmark: 
Change in Danish Civil Aviation Administration, 12 Aeronautical 
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Egypt: 

Modus Vivendi Relating to Air Navigation Between Switzerland and 
Egypt concluded by Exchange of Notes Dated Respectively 6th 
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and 15th April, 1936, CINA B. I. No. 779, p. 1 (May 27th, 1937). 
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Report Every Accident Occurring to an Aircraft of Such Services, 
CINA B. I. No. 780, p. 3 (June 3, 1937). 
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Treniotions Dated 12th March, 1937, Relating to Air Navigation, CINA 
EB. F. No. 793, p. 1 (Sept. 2, 1937). 


Great Britain: 

Air Law in 1936, 183 Law Times 21, 24 (January 9, 1937). 

Air Navigation Act, 1920: An Act to Enable Effect ‘to Be Given to a 
Convention for Regulating Air Navigation and to Make Further 
Provision for the Control and Regulation of Aviation, 23rd De- 
cember 1920, CINA B. I. No. 775, p. 1 (April 29, 1937). 

Air Navigation Directions, Issued by the Secretary of State for Air 
Under the Air poe ow —“Ere Order, 1923, April 15, 
1936, CINA B. I. No. 783, p. 1 (June 24, 1937). 

British First Class Mail by Air, 1 American Aviation 9 (July 15, 1937). 

Compulsory Aviation Liability Insurance in Great Britain and the 
United States, Arnold W. Knauth, 8 JouRNAL oF AiR Law 461 
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Damage beg ost by Aircraft, George Robert Thomson, 48 Jur. Rev. 
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struction (Westminster Bank, Ltd. v. Imperial Airways, Ltd.), 
8 Air Law Rev. 68 (1937). 
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Some Aspects of the Organization of Empire Air Services, 9 Imperial 
Airways Gazette No. 7, p. 5 (July, 1937). 

Terms of the Liability Insurance Policy, The: The British Point of 

iew, Sir _—— Amos and W. A. Brown, 8 JOURNAL OF AIR LAW 
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Greece: 
Law Dated 26th March, 1937, Relating to the Traffic of Aeroplanes 
Over Greek Territory, CINA B. I. No. 792, p. 1 (Aug. 26, 1937). 


Irish Free State: 
Regulation of Air Navigation in the Irish Free State, James L. Brown, 
8 JOURNAL OF AIR LAW 204 (1937). 


Japan: 
Japan Adopts oer Regulations, 12 Aeronautical World News 6 


(July 30, 193 


Netherlands: 
Netherlands Ratifies Protocol Amending CINA, 8 JouRNAL oF AIR LAW 
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Michigan Airport Conference, 8 JOURNAL OF AiR Law 231 (193 7). 
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Review 248 (1937). 
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